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PTIBLISHEE'S NOTICE. 



When the Prospectus of this work issued, it was intended that the 
notes should be merely references to the decisions, since the Co<le 
took effect; but on more mature consideration, it was concluded to 
extend the notes so as to embrace the substance of the decisions and 
copious illustrative references to the former practice ; by these means, 
while the practical utility of the work has been very materially en- 
hanced, its bulk has been so greatly increased as to render it necessary 
to advance the price to $3 00. J. S. V. 
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TO THE 



MEMBERS OF THE LEGAL PROFESSION. 



Tbb publisher of thiB edition of the amended Code, is demrons of making 
it the bads of a standard hook of practice, and would therefore suggest to 
the members of the Bar, both in the city and country, tliat they may materi- 
iDy aid him in his efforts. Any oommunioations suggestiTe of improvements, 
or remarks, notes of cases, &c., dec., would be duly appreciated, and receiye 
attention in the preparation of a second edition. 

J. S. V. 
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AN ACT 



TO AMEND THE CODE OF PROCEDURE, 



PASSED JULY 10, 1851. 



The People of the State of New-Torkt represented in Senate and 
Assemblt/f do enact as follows :-^ 

Section 1. The foIIowiDg sectioDS and subdivisions of 
sections of the Code of Procedure are hereby amended, so 
that the same shall respectively read as follows, namely : 
[Here follow Sections 11, 13, 14, 16, S4, 30, 31, 53 (subd. 8, 
9), 66, 67, 60, 61, 62, 64 (subd. 11), 68, 74, 99, 100, 101, 111, 
113, 114, 116, 122, 126, 130, 131, 132, 134, 136, 136, 138» 
139, 142 (subd. 2), 149, 162, 163, 166, 167, 168, 162, 17S, 
173, 174, 179 (subd. 3), 188, 193, 231, 244, 246 (subd. 2, 3,), 
262, 266, 268, 269, 263, 264, 266, 268,^^269, 272, 273, 278, 
281 (subd. 2), 282, 284, 287, 291, 292, 297, 298, 302, 306, 
307 (subd. 6), 317, 339, 348, 349, 363, 354, 366, 371, 384, 
386, 397, 399, 459,460, 470. These sections will be found in 
their appropriate places in the copy of the code which follows 
this act, and are therein distinguished by the word " amended'' 
being prefixed to each.] 

^ 2. Section 13 of the code as amended by this act» shall 
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take effect on the first day df January next; and the Secre- 
tary of State, in publishing the laws of the present session, 
shall publish the code of procedure entire, as amended by 
this act, as an appendix in the veluoieof the said session laws, 
printing the sections in this act in italics. 

[NoTB.-^The code as amended applies to fature proceedings in actions -or suifs 
pendinfjT on the 31st of Jaly, 1851, as fellows : 

1. If there have been no pleading therein ; to the pleadings and all sabsequent 
proceedings. 

2. When there is an issae of law or of^act, or any other question of fact, to be 
tried ; to the trial and all sabsequent proceedings. 

3. After a judgment or order to the proceedings to enforce, vacate, modify or re- 
verse it, including the costs of an appeal. Code, $» 459.] 



TBS 



CODE OF PROCEDUEE 



AS AMENDED BY THE PRECEDING ACT, 



WILL READ AS FOLLOWS. 



[The fignrM within brackets, placed after the onmber of the Motion, ia the nom- 
ber of the corretpondioff lection in the code of 1848, bat the number thus placed it 
■ot intended to indicate that the language of the eectiona ia identical.] 



AN AC T 

To amend the act entitled **An act to simplify and abridge the 
practice^ pleadings^ and proceedings of the courts of this 

State^^* passed April 12, 1848. 

Paaaed April 11, 1849. 

The act entitled "An act to simplify and abridge the 
practice, pleadings, and proceedings of the courts of this 
State," passed April 12, 1848, is hereby amended so as to 
read as follows : 

AN AC T 

To simplify and abridge the practice, pleadings, and pro- 
ceedings of the courts of this Stale. 

Whereas, it is expedient, that the present forms of actions^ 
and pleadings in cases at common law should be abol- 
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ished, and that the distinction between legal and equitable 
remedies should no longer continue,* and that a unifonn 
course of proceeding, in aVcases, should be established : 
Therefore, 

The People of the State of Netv-Yorkf repre$efUed in Senate and 
Aisembly^ do enact as follows : 



General Definitions and Divisions. 

•SsoTiOH 1. Divition of remedies. » 

2. DefiDition of an action. '^■•. W 

3. Definition of a special proceeding. 

4. Division of actions. 

5. Defiuition of a criminal action. 
6.^ Defioitioa of a civil action. 

7. Civil and criminal remedies, not merged. 

8. Division of act. 

§ 1. [1.] Remedies. — Remedies in the courts of justice are 
divided into, 

1. Actions. 

2* Special proceedings. 

§ 2. [2.] Action. — An action is an ordinary proceeding in a 
court of justice, by which a parly prosecutes another party 
for the enforcement or protection of a right, the redress or pre- 
vention of a wrong, or the punishment of a public offence. 

The second section in the code of 1848, instead of the words in italic, had these 
words ** a regoUr judicial proceeding/' and per Baroulo J., ** the word regular can- 
not be Cairly applied to statutory proceeding unknown to the ** common law'*-— Traoer 
y. Traver, 3 Pr. R. 351, 353. But per Gridley, J. ** An action ffiven by sUtote may 
be just as regular as an action of common law origin." Myer9 v. Ratbaek, 3 
Code Rep. 13 — 4 Pr. R. 83, 85. Myert v. Borland ib., and per Bazoulo J., ^ I cer- 
tainly had no doubt whether a ntit for partition of lands was * a regrular judicial 
proceeding,' I did intend to say that, proceedings by petition for partition were not 
merged in the legal actions of the code." Row ▼. Row, 4 Pr. R. 133. 

* ** The words * in all eatsf* in the last clause, evidently refer to the preceding 
context, and are limited to common law actions and suits in equity. This is also ap- 
parent, from the fact that, the code expressly excepts all special proceedings and nu- 
merous other statutory remedies, which partake of the nature of actions. The pre- 
amble, therefore, contemplates merely the abolition of th^ existing forms of proceed- 
ings in actiont at common law, and in mitt in equity, and the adoption of one new 
uniform coune of proceeding for both, per Baroulo J., in Traver v. Travery 3 Pr. 
R.351,35a— andby the court in Linden v. Fritz, 3 Code Rep. 164, 5 Pr. R. 188." 
It (the code) has abolished the distinction between legal and equitable remedies, 
but it has not changed the inherent difference between legal and equitable relief— 
«nd see section 69 of this code and note thereto. 
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A eredHflr't fuH is imdoobttdly an aotion within this definition. Quick v. KetUry, 
S Sand/. S. C R. 231— bot in Dunham v. NiehoUon, 2 Sandf. S. C. R.. 036, this 
dietom was qualified and it is there said, '* Though it (a creditor's soit) assomes the 
fenn of an action, it is really a proceeding to carry out an existing jadgroent." The 
proceeding to obtain a discovery of bc^lis, Slo., is not an action, per Sill, J., in 
FolUtt w.Weed, 3 Pr. R. 303, 304, 1 Code Rep. 65. 

A proceeding fur partition of land is dearly an action, per Harris, J., in Backus 
f. Stillwell, 3 Pr. R. 318, 1 Code Rep. 70, and per Gridley, J., in Myert ▼. Rob- 
Uck, 2 Code Rep. 13, 4 Pr. R. 83. Myera v. Borland, ib. Bnt, per Barcolo, J. 
the proceedings iu question have never been deemed, treated, or called a legal action, 
the Revisers in their notes say, they resemble more *< a bill in equity than an action 
it law," which clearly implies that they are neither. Traver ▼. Traver, 3 Pr. 
R. 351, 353. 

§ 3. [3.] Special proceeding. — Every other remedy is a 
special proceeding. 

The proceeding supplementary to an execution is a speeial proceeding, per Wil- 
kri, J.» in JkmU ▼. Turner, 4 Pr. R.190, 192 — ^and the proceeding to assess dama- 
ges on the laying out of plank roads under chapter 210 of the laws of 1847, ia 
most undoubtedly what under the code is denominated a '* special proceeding,'* per 
Mason, J., in ree Port Plain and CooperHown fUnk ro^ co* Ex parte Ran»innf 
3 Code Rep. 148. 

§ 4. [4-] Division of actions. — Actions are of two kinds : 

1. Civil; 

2. CriminaL 

^' 6. [6.] Criminal action. — A criminal action is prose- 
cuted by the people of the State, as a party, against a person 

charged with a public offence, for the punishment thereof. 

Of course, this section does not mean that a criminal action is prosecuted against 
a person for the punishment of the offence, bat it certainly says so. Stoughton'f 
MtetnsWf p. B* 

§ 6. [6.] Civil action. — Every other is a civil action. 

§ 7. [7.] Remedies not merged. — Where the violation of a 
right admits of both a civil and criminal remedy, the right to 
prosecute the one is not merged in the other. 

Taken subsUntially from 2 R. S. 390-2. 

^ 8. [8.] Division of act. — This act is divided into two 
parts: 

The first relales to the courts of justice and their jurisdic- 
tion: J •> 

The second relate^ to civil actions commenced in the courts 
of this State, after the 1st day of July, 1848, except when 
otherwise provided therein, and is distributed into fifteen titles. 
The first four relate to actions in all the courts of the State, 
and the others, to actions in the supreme court, in the county 
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courts, in the superior court of the city of New York, in the 
court of common pleas for the city and county of New-York, 
in the mayors' courts of cities, and in the recorders' courts of 
cities, and to appeals to the court of appeals, to the supreme 
court, to the county courts, and to the superior court of the 
city of New-York. 

This section limits the prorisions of the code to prooeedings in snits commenced, 
after the code took effect. Merritt v. Wing, 4 Pr. R. 14. Clark ▼. Crandall, 4 
SCUi/ Pr. R. I3i7. 2 Code Rep. 70. Taiicoit v. King^ 4 Pr. R. 173. Thompson v, Blan- 
^ chard, 4 Pr. R. 260. Doty y, Bfown^A Pr. R. 429. The saperior court however, 
proceeding on the principle, that an appeal is in some renpects a new aetioo, have 
held, contrary to the decisions ia the supreme court, that in a suit commenced be- 
fore the code took eSoet, in which an appeal is brought after the code took effect, 
thb section extends the provisions of the code to the proceedings and costs on such 
appeal. Kanoatt v. Mir^n, 2 Saodf. S. G. R. 739, 741, 3 Code Rep. 203. In 
Ooertetn of Clay ton v. Beedle, I Barb. S. C. R 11, Allen, J., following the dicta of 
Jewelt and Cowen, JJ., in McDonald v. New York City Savingt* Bank, 2 How, 
Pr. R. 35, and Jlfoort v. Cooley, 2 Hill, 412, held, that a writ of error was not a 
«ait or action. 
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PART I. 



OF THE COURTS OF JUSTICE AND THEIR JURISDICTION. 

TITLE I. Of the Courts in oknkeal. 
IL Or THE Court of Appeals. 

III. Of tub Supreme Court ; Circuit Courts ; and Courts of Otbe 

AND Terminer. 

IV. Of the CouNTr Courts. 

V. Of tue Superior Court, and Court of Common Pleas in the Crrr 

OF New York, and the Mayors' and Recorders* Courts in 
other cities. 

VI. Of the Courts of Justices of the Peace. 

VII. Of J(f4TJ0Es' AND other Inferior Courts in cities. 



TITLE. I. 

Of the Courts in general. 

Section 9. The several conrts. 
, 10. Ilieir jurisdiction. 

^ 9. [9.] The several courts.^The following are the courts 
of justice of this State : 

1. The court for trial of impeachments. 

2. The court of appeals. 

3. The supreme court. 

4. The circuit courts. 

5. The courts of oyer and terminer. 

6. The county courts. 

7. The courts of sessions. 

8. The courts of special sessions. 

9. The surrogates' courts. 

10. The courts of justices of the peace. 

11. The superior court of the city of New- York. 

12. The court of common pleas for the city and county of 

New-York. 

13. The mayors' courts of cities. 

14. The recorders' courts of cities. 
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% 15. The marine court of the city of New- York. 

^ 16. The justices' courts in the city of New-York. 

** 17. The justices' courts of cities. 

18. Tlie police courts. 
^ 10. [10.] Their jurisdiction generally. — These courts 

shall continue to exercise the jurisdiction now vested in them 

respectively, except as otherwise prescribed by tbis.act. 

TITLE IL 
The Court o/Appeab.^ 

Sconoit 11. Itf jnriKJietion. 

IS. Power of ooort 

13. Terms. Preference of cauMs. 

14. Jadgment, how ffiven. 

15. SherKft to provide rooms, 6te, 

16. Court may be adjourned. 

V ^ 11. [11.] (Amended.) — Jurisdiction. — The court of ap- 
:^ peals shall have exclusive jurisdiction to review, upon appeal » 

^. ^ every actual determination hereafter made at a general term 
S by the supreme court, or by the superior court of the city of 



I 
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New-Tork, or court of common pleas of the city and county of 
New- York, in the following cases, and no other : 

1. In a judgment in an action commenced therein, or 
brought there from another court ; and upon the appeal from 
such judgment, to review any intermediate order involving 
the merits and necessarily affecting the judgment : 

2. In an order affecting a substantial rights made in such 
action^ when such order in effect determines the action and prevents 
a judgment^rom which an appeal might he taken.) 

3. In a final order affecting a substantial right, made in a 
special proceeding, or upon a summary application in an action, 
after judgment: 

4. In an order granting a nexo trials but such an appeal 
shall not be allowed in an action originallly commenced in 
a court of a justice of the peace, or in the marine court of 
the city of New-York, or in an assistant justice's court of 

• See Rules in Appendix and lawi of 1847, pp. 968, 306, Sid, 313, 320, 339, 495, 
4S6, 555, 638. 
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en, }.. Rnymr v. Ctnrk, 3 Code Rep- 230, 231, 7 Barb. 8. C. R. 581. 
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tt of July, 1848, whether (he auH waa 
t day, (lie right lo appeal, &.C.. depends upon (be 
. Vcrmilya, 1 Code Rep. 110. 3 Pr. K. 338. I 
Coma. 534. 

^ia aoEtlon repeal) sections 5 and 10 of tho Judiciary ad, (Lava of 1^47, p. 

639.) xiviiie an appeal rrooi the deciduna of the auprenie court, e"i>'>ig '>' refusing 

■ new trial on a bill of exceptiima. TitUy t, Phillip; 3 Pr. R, 364. I Coda Rep. 

111. 1 Coma. 610. and see also, tracer t. Cuon, 3Fr. R. 341. 1 Code Rep. 9S. 

: fieUfo T. IViniV. 3 Pr. U. 343. 1 Code Kep. 110. Anon. 1 Code Rep. 101 ; 

} bat nhera an appeal riam the decision of tho nipretne court, f ranting a aest (rial 

~ eici-plioua, waa tnken uuder iLc judiciary act before tho Code went ■D((i 

I aflbeti Ilia court had nulhorily to decide such appail a/ler the code tot>k eSticL 

I Balltrr. MUlir 3 Pr. R, 330. 1 Code Rep. 110. 

It baa been dccidod thai uo appeal will he to tho court of appeala in the foiloir- 
igoaaea: 
Where there wai a verdict and judgment without any exceplionaor proceeding! 
I llt(«rmedia(e the verdict, and filing the judgment record ; aud an appeal was bmugbl 
I apntlha jnd^ment. The auil was comineooed prior (o l*[ July, 1848, but (he 
' tfdici aud judgmenl wen obtained after that time. Lake v. Gibian. 3 Pr. R. 430. 
UpDO a mere <iueetloo of cosli. Sha-man t Daggttl. 3 Pr. It. 436. 
From a deciaion on a motion to set aside a judgment or decree, either for irregu- 
I hrlt; m aa matter at favor. Skeraian v. Felt. 3 Pr. R. 4S5. 

■ judgmeut npon a report of referees, upon a eatt containing mereTj 
the tKidtnct before llis referees, and (he aeme Used before the aupieme court. 
AurgMs T. Merry. 3 Pr. R. 418. 

" * iciaionof the supreme court on a caie; there mnat be a bill of eicfp- 

verdict. So held, where there waa a trial in an action of ejectment, 
fdkt taken snhjecl la the opinion of the supreme court upon a case to be 
nade, and the genera] term gave judemeut for the defendant 00 
.which order wai appealed (o (hie coar(. Wright v. Duugtat, 3 Pr. R. 418. 
■ judgment except upon a bill of eicoptiona or apeciat verdict, preaenting 
M of law. Ho held, where Ihere was a Irinl before a justice, without a jury, 
ud I M«< made, upon which the general term denied a new (rial, which wa« 
locorponled iu the record, and appealed (a this court ZiiDinirfton v. Radelif, 3 
tt. R. 417. 
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From an order of the Bupreme coart at a general term denying a rehearing of an 
order made at a special term, where the order made at special term a such as would 
not be reviewed by this court on appeal if confirmed by the general term. Marvtfi 
v. Seymour, 1 Code Rep. 111,3 Pr. R. 340. 1 Corns. &d5. 

Thus, where a motion was made at a special term for an order to compel one of 
the complainants to appear and submit to an examination before a master to whom 
the cause had been referred, and was denied ; and an appeal then taken to the general 
term, where a rehearing was denied, held, not an appealable case to this ooort, 
«Yen if the general term had confirmed the order. Jb» 

From an order on a rehearing at a general term of the supreme court vacating 
an order of reference to ascertain the amount of damages occasioned by a temporary 
injunction. Anon. 4 Pr. R. 80. 

From an order setting aside a decree of divorce taken as confessed and allowing 
alimony. Carpenter v. Carpenter, 3 Code Kep. 83. 4 Pr. R. 139. 

From a decision on a motion to dissolve a temporary injunction. Vandeteater v. 
K^leey, 2 Code Rep. 3. 3 Pr. R. 338. Selden v. Vermilya, 1 Code Rep. 110. 
3Pr.R. 338. 1 Coms. 534 

From the verdict of a jury upon a question of fact, upon the trial of which there 
it a question as to the credibility of a witoess by which it is sought to be proved. 
Riee v. Floyd, 4 Pr. R. 27. 1 Coms. 60a 1 Code Rep. 112. 

From an order made upon a bill of exceptions, under the act of December, 1847, 
where the order was made after the Ist of July, 1848 ; although the suit may have 
been commenced prior to that time. Tt//cy vs. Phillips, 1 Code Rep. 111. 3 Pr. 
R.364. iComs. 610. 

From a final judgment order or decree made in a cause before 1st of July, 1848, 
■except by writ of error under the old law. Rice v. Floyd, 1 Code Rep. 112. 4 Pr. 
R. 27. 1 Coms 608. 

From an order setting «8ide an answer as frivolous, and that the plaintiflT have 
judgment as for want of an anawer, and a further order that the defendant submit 
to an examination on oath concerning his property, and the judgment to be given on 
the complaint It is not the final judgment in the action. Dunham v. l^iehoUon, 

2 Code Rep. 70, 4 Pr. R. 140. 

From an order at special term without first being reheard at general term. 
Oracle v. Piereon, 3 Pr. R. 218. 1 Coms. 228. Mayor of New-York v. Seher- 
merhorn, 1 Code Rep. 109. 3 Pr. R.334. 1 Coms. 423. 

On reversal by supreme court of judgment of common pleas on bill of excep- 
tions contained in the record as an appeiQ under act of Dec. 1847. Fargo v. Brown 

3 Pr. R. 294. 1 Coms. 429. 

From an order of the Chancellor deciding a motion to open the biddings at a 
master's sale. Haxleton v. Wakeman, 3 Pr. R. 457. 

From an order of the supreme court at general term reversing a judgment 
obtaiifbd at the circuit and ordering a new trial. Duane v. Northern R, R, Co,, 
3 Code Rep. 72. 4 Pr. R. 364. 3 Coms. 545. 

From an order awarding or refusing an issue to be tried at law, and the granting 
or refusing a new trial. Laneing v. Rueeell, 4 Pr. R. 213. 

Are such orders subject to review when the final order on the merits ia considered. 
lb. 

From a decree which directs a reference for the purpose of taking an account 
between the parties, and for other purposes, and reserves further directions until the 
coming in and confirmation of the report, and then, '* that such further order and 
decree may be made thereon as shall be juat," is not a final decree, Cruger v. 
Dougla$, 2 Code Rep. 119. 4 Pr. R. 215. Harrie v. Clark, 2 Code, Rep. 47. 4 Pr. 
R.18. 

From an order made at the general term of the supj^me court, comfirming an 
Older vacating a master's or receiver's sale. It was a matter in the discretion of the 
court Wakeman v. Price, 3 Code Rep. 186. 2 Coms. 334. 

From an order made at the general term of the supreme court confirming an order 
which denied a motion to set aside a judgment entered on a warrant of attorney, 
before the code went into efiTect Dunlop v. Edwarde, 3 Code Rep. 197. 3 Coma. 

341. 

From a dadsUm at (he circuit ou a case. So held where a oaae was inserted in 




Bfti jwigmml reoDrd, ■nd wu Ihets «tllpd g lill of eiceplioiu, but hwl not in fact 
pttaa tuni«d inlo ■ bill of exccptioiia. Kin; v. Dertaii, 3 Pc R. 419. 

From an ord«r or the ■uptems oourl nl general Irna denying a molion for a 
Maj ot proceadliigt on ■ JiiilgincDl, iind lur lilwriy to more to ■«[ Baids a. rcpgrt o( ■ 
nbtM wilhoul Bn appeal, or for an ordec eilsndliiE the time to appeal. Ena» v 
TAamiu. S Fi. R. 35-J. 

Is aa aGlien originally eammenced ia a court of a jiulice of the peacr. a writ of 
•nor from the judgineat ia luch action wa> pending in Ihs auprsme court an Ifaa 
Iri day of Joly, IB43. On the SOlh of July, I84S, the lupreina c;url bDst arga- 
nant. affirmrd lliaJudgmeDl. An appeul Trom >uch judgnicnl of affiimaaca wai 
•flsrwarda t«ken to tha oourl of spppala, and on mDiion to diiaiist auch appeal, 

kibo cotut, Btonaon, Chief Juatica, ■nid,'-Tlia writ of error was pending in Iha 
npreKwetmrlon July 1, IMS. and was, we think, a «uil nlihin the meamuKonbe 
Hatuta. The judgment of affirmancs woi inbnequent to the first of July, 1848, and 
■t lbs adioD woa orieiiially commf need in a conn of a juelice of peace, Ibera «a* 
IDriBhLof apiwal. Onvtry. Caan, 3 Pr. R. 341. I Coda Kep. 9S. 1 Com. 53G. 
:•"'"""" "■■ """ 
pro. 
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Com*. 546. 

And that an appeal would lie from 
onrX reaerving no qnaaljouf. and uotliingj 

CurlU, 3 Coda Bep. SIS. 5 Pr. R. 198. 



where a aiirrogale dumiaaed a proceeding rnatilnied befDro 
■count, and the aupretne court, ou appeal, reveraad hia 
;cled him to proceed with the account, held, that aa 
rt of appaala. Muttrvt y. Satlon, 3 Coda Rep. 138. 3 



t general term of the aupreme 
lint to compute the amount due, 
leen confirmed. Swarl/ieul v. 



^^H % 12, [12.] Power of court. — The court of appeals may 
^^weverse, affirm, or modify the judgment or order appealed from, 
^^^un nbole or in part, and as to any or all of the parties ; and 
^^Kls judgment shall be remitted to the court below, to be ea- 
^^V&rced according to law. 



. appea 



dlhat 



■ fit 

^^Knoilo 
^^Klulai 



jtur WM to h« made only in OB«i where the court gave judgment (of affirm- 

revarul or any tnodificalion of the judgment or decree of the court below, 

oae msy be) upon the merit*. Thtu cuie was, hoH-ever, arterwardi ahudod 

ing incorrectly reported in that reaped, (4 Pr. R. 164, and poit.) on an ap- 

:au to tlie court of nppeala iu Scplamher, 1848, the appellant not haviag 

1 case in couiptiance with the 7th rule of that enurt, which took egeot On 

1*1 of July, 1849, the reapondeul, on Augnst 14, 1849, entered an order dia- 

HOgtha app»l, with coota. The oauw wa» remitted to the court below. On 

lollou to ael aaide (uch order, the court un denying the motion, held, thai the Tlh 

lula applied to appeale pending prbr to the adoption of thai rule, aud said ; 

Aflar a return haa been, Gled, any order made which finally diapoaea of the ap- 
peal, whelher upon the meiila or not, >t ia proper to remit the pruceedinei te Iha 
emirt beloir. It i* a mialake to auppoaa the court held olherwiae in McFarlaa v. 
Watttn. 

Alter a cause hai been r«|pilarly remitted to the court below, thia court haa no 
■dicliau In grant relief. The ouly remedy is a new appeal. 
Where loo much ooala are charged m auch a cane, the remedy is by molion to 
OMUl below. DrtutT v. Brook; 3 Code Rep. 13U, 4 fi. R. 30T. 



20 

Where an appeal was on the calendar and d«aii«ed fer a defect in the midOT« 
taking, it was held the proceedinga might be remitted, and the eoart aaid, we were 
entirely misandentood in MeFarlan v. Wat»an, iMngUy ▼. Warner, 2 Code 
Rep. 97. 

A remittitur cannot be made on the dismimal of an appeal under mle 2, of the 
eoort of appeals, for the reason that no return has been filed, for if no return be 
filed there is nothing to remit. 4 Pr. R. 211. Note — See Rules in ike court of 
appeaU in the appendix to this volume. Id Doty y. Brown, 4 Pr. R. 429, 2 Code 
Rep. 3, where the plaint ff appealed to the court of appeals, but the bill of excep- 
tions wss alone retomed to the court of appeals, without the judgment record, and 
on the motion of the defendant, the appeal was dismissed for that cause. It was 
objected in the court below, (the supreme court,) that this section did not authoriic 
a remittitur in such a case, but the court, (Mason, J.) said, the determination of thie 
question depends on the construction of this (12th) section, and the court of appeals 
have held in two cases, that a remittitur is authorized, and hence adjudgeid the 
very question in the ease under consideration^ and which it ill becomes this ooort 
to review. 

After remittitur filed in the court below, the court of appeals has no further 
jvrisdiotion of the cause, and a motion in such a case for an amendment of the judg- 
ment, should be made io the court below. Fraeerr. Weotem, 3 Pr. R. 235. Jfar- 
iin y . WUoon, 1 Coms. 240, hut the court does not lose jurisdiction until the remittl-- 
tur is actually filed, as until that be done, the court can order the remittitur to be 
sent back so as to restore jurisdiction. Bvrekle y. Luce, 3 Pr. R. 236. Sec also, 
Dreuer y. Brooke, 2 Code Rep. 130, 4 Pr. R. 207. 

After an action has been remitted to the court below, and the remittitur filed, 
the court below will not, and cannot, entertain a motion to remit the remittitur to 
the appellate court, in order that a motion may there be made to amend alleged er- 
ron of that court. Selden y. Vermilya, 9 Leg. Obs. 83. 

For the form of the remittitur and manner of proceeding, where a decree or or- 
der is affirmed, or reversed by default, see, Rules 16 and 17 of court of appeals 
rules, in appendix. 

^13. [13,] (Amended.) — Terms. — There shall be four terms 
of the court of appeals in each year, to be held at the capitol in 
the city of Albany, on the 6rst Tuesday of January, the fourth 
Tuesday of March, the third Tuesday of June, and the third 
Tuesday of September, and continued for as long a period as 
the public interests may require. 

Preference of Causes. — Additional terms shall be appointed 
and held at the same place by the court when the public in- 
terest requires it. The court may, by general rules, provide 
what causes shall have a preference on the calendar. 

The section for which this is substituted, was as follows: 
*< There shall be at least five terms of the court of appeals in each year, to be 
held at such time and place as the court may appoint, and continued for as long a 

E tried as the public interests may require ; additional terms shall be appointed and 
eld by the court when the publio interest requires it The court may, by general 
rules, proyide what causes shall haye a preference on the calendar." 

By the 13th rule, criminal causes are to haye a preference, and may be moyed 
en behalf of the people out of their order on the calendar. See court of appeals 
rules in appendix. 

This section goes into effect 1 Jan'y, 1859. 

§ 14. [14.] (Amended.) — Judgment. — The concarrence of 



GTe judges is necessary to pronounce a judgment. If five do 
not concur, the case must be re-heard. 

But no more than two re-hearings shall be had, and if, on 
ibe second re-hearing, five judges do not concur, (be judgment 
shall be affirmed- 

Th» MCtion. before Bmendmeal, read as followi: 

"The coucatrence ol five jud^n disll be aeceawry to pronounce ■ judgment. 
If fir* do UDt concur, the jad^incDt or order ippaaJett from (ball be afErineil, duIcm 
Ika eMirl order ■ t«- hearing." 

Then wae b doubt entertaioed whetber Ibie leelion, a* it stood prior lo loiend- 
nral, »» conilitutloual 1 but in JHaun r. Jt»i«0 Come. 3TS.3 Code Kep.lG4,)(be 
Doarl of appeal! mid, we " Ke no ground far uyiiig tbe I4tb aeclion [or Ihe code 



lualy DDdrnrtood aj 
b an affirmance ii 



■aUt 



e judgmeD 



lJ^3 

^^O.K. 



act, and attack tba 

fuilber. 



s Slate." By the formet practice, 
below wa« affirmed ; bat il ia well 
■■nicil ibat ancb an affirmance merely determined the particular cate, and left tba 
MaMiona inToIved in it open for cDnaideraLiou in any future caae in which Ihcy nilgbt 
inat. Bridge j. Johnion. 5 Wepd. 34S. PeapU v. Mayor ^c, of Neu Yark City. 
S5 Wend. 3j3. Id tbe caM lutly cited, it wb» alu decided that in casei whtre Lbe 
tOUli are «)Dally diiided, a re-hearing canuul, in tbe abeence of a atatutory authority, 
b* allowad ; and th« aame was beld in the auproaie court of the United Statea. Sea 
" rtia V. Hunttr', Ltait. 1 Wheat. 355. 

Wben jadfrment ■• pronounced in open court, holden by eight jnd^, without 
Vf diwB U t at tba lime, nKither party onii go babiod aucl " ' '-■---'-■'-- 

Ipnetil on tbe gronnd of what may have Iskeu place ainoug i 
nt« eooanltalioaa. Maaon s. Jontf, 3 Coma. 375, 3 Code Rep. 
ikUf y. Atpiaaall, 3 Caoii S4T. 

§ 15. Sheriff to provide rooms. — If at a term of the 
court of appeals, proper and convenient rooms, both for the 
consultation of tbe judges and ihe holding of the court, with 
fiirniture, attendants, fuel, lights and stationery, suiiable and 
sufficient for the transaction of its business, be not provided 
for it, in the place where by law the court may be held, the 
eoun may order the sberiH' of the county lo make such pro- 
vuioo, and the expense incurred by him in carrying the order 
into effect, shall be a county charge. 

^ 16. (Amended.) — Court where held. — The court of ap- 
teals may be held in other buildings ihan those designated 
J law as places for holding courts, and at a different place 
n the same cJly' from that at which it is tippoinled to be held. • • 
tJJoummtnt. — Any one or more of tbe judges may adjourn 
a court, with the like effect as if all were present. 

It the point where an uleriak ia 
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tourt, lawt of 1849, p. 484, e. 333, m. 2, 3, and by laws of 1850, p^45, chap. 41, it i» 
•naeted : Whenever any judge of the oourt of appeals, being a jastice of the sapreme 
eonrt, shall be absent from the coort, or there shall be a reason to believe that he 
will not attend, the governor shall designate some justice of the sapreme court 
from the class of justices having the shortest time to serve, to supply the place of socb 
absent judge ; and such jostice shall attend and be a judge of the court of appeals, 
until such absent judge, or sume one duly qualified to take his place, shall attend the 
court The last clause of section two, title oue, chapter three, of the third part of the 
Revised Statutes (prohibiting judges from sitting or acting in certain cases), shall 
not apply to any judge of the court of appeals. 



TITLE in. 

Of the Supreme CoutU* Circuit Courts^ and Courts of Oyer and 

Terminer. 

SicnoM 17. Existing statutory provisions, as to terms, &c., repealed. 

18. General terms. 

19. Judgment, how given. 

20. Special terms, £o. 

21. Circuit and oyer and terminer together. 

22. Times and places of holding courts. 

23. Extraordinary terms, Slo, 

24. Courts, where held. 

25. Publication of appointment. 

26. Inability of judge. 

27. Business out of court 

28. Rooms, &c., how furnished. 

^ 17. [15.] Existing statutory provisions as to terms^ Sfc^ re^ 
pealed, — All statutes, now in force, providing for the designa- 

* The Supreme Court. — When the code became a law, the supreme court lost 
none of its chancery jurisdiction. It is true, the distinction between suits in equity 
and actions at law was abolished, but the suit in equity survived in the ** civil action," 
per Gridley J., in Myert v. Rasback, 2 Code Rep 13, 4 Pr. R. 83. Myer$ v. Borland, ib. 
See Supreme Court Rules in appendix. The jurisdiction of the supreme court and 
its justices is defined by the Constitution, Art 6, Sec. 3-6 ; 2 R. S. 259, s. 1 ; ib. 234^ 
a. 60 ; Laws of 1847, p. 323, s. 16 ; Laws of 1848, p. 282, cap. 170 ; Laws of 1849, 
p. 27, cap. 30 ; ib., p. 117, cap. 82; ib., p. 150, cap. Ill ; Laws of 1850, p. 20, cap. 
15 ; laws of 1850, p. 9, cap. 1. But, say the commissioners on practice and pleading : 
to ascertain what the precise jurisdiction is, it is necessary to recur to the juris- 
diction of the courts of queen's bench, common pleas and exchequer in England 
on the common law side, -and to that of the oourt of chancery, in that country, on 
the equity side, and to collate with them the various modifications which the consti- 
tution and statutes of this State have introduced. This court has also jurisdiction 
of all civil actions now undetermined and which {were pending in the late mayor's 
court of the city of Rochester on the 30th of April, 1849, and of all the proceedings 
incident to judgments rendered in that court in those actions on or before that day. 
Laws of 1849, p. 435, cap. 303, s. 5. 

The judges of this court, although elected in districts, possess co-ordinate powers 
throughout the State. Const, art. 6, sec 6, and by laws of 1849, cap. 30, p. 27. 
Any special powers and jurisdiction theretofore vested and existing in any vice 
chancellor or judge of the supreme court in any particular district or circuit prior U> 



tioD of tbe times and places of holding ihe general and special 
terms of ihe supreme court, and the circuit rourls and courts 
of oyer and terminer, and of the judges who shall hold the 
seme, are repealed, from and after the first day of July, one 
ifaousand eight hundred and forty-eighl; and the order of the 
supreme court, adopted July fourteen, one thousand eiglii 
hundred and forty-seven, prescribing the times and places of 
holding the general and special terms of the court, and the 
circuit courts and courts of oyer and terminer, during the 
residue of ihe year one ttiousand eight hundred and forty- 
seven, and for the years one thousand eight hundred and 
forty-eight and one thousand eight hundred and forty-nine, 
and assigning the business and duties thereof to the several 
judges of the court, is, from and after the first day of July, 
one thousand eight hundred and foriy-cigbl, abrogated, and 
the provisions of this title are substituted in place thereof. 

^ 18. [16.] General Cermt. — At least four general terms 
of the supreme court shall be held annually in each judicial 
district, and as many more as the judges in such district 
shall appoint, at such times and places as a majority of the 
judges of such district shall appoint. 
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d proMediii^ then pending In the late mayor's cdurl of the city of 
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■ if oyer aud terminer in the ciiy and couniy o( New-York may b« held 
uf llie jtidifH of the aupreme courli or by either of the three jud^ 
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, and eldrtmen, of Ihat city, or wUh Bn:^ two of Ihem. 3 R. S., 9TU, aac. 
f. 1. Pnplr. V. l7Ai[r,94.WeDd.S«3,545. 
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foneral term to be held in the same city, may be held at the oapitol or the oity 
all, in the diacretion cf the judgea holding auch terms. 

^ 19. [17.] Judgment^ how given. — The concurrence of a 
majority of the judges holding a general term, shall be neoeft- 
sary to pronounce a judgment. If a majority do not concuTf 
the case shall be re-heard. 

^ 20. [18.] Special terms^ Sfc. — There shall be at least two 
terms of the circuit court and court of oyer and terminer held 
annually in each of the counties of this state, and as many 
more terms thereof, and as many special terms, as the 
judges of each judicial district shall appoint therein; but at 
least one special term shall be held annually in each of said 
counties. Fulton and Hamilton shall be considered one 
county for the purposes of this section. 

^21. [19.] Circuit and oyer and terminer together* — Circuit 
courts, and courts of oyer and terminer, shall be held at the 
same places, and commenced on the same day. 

^ 22. [23.] Times and places of holding courts. — The gov- 
ernor shall, on or before the first day of May, one thousand 
eight hundred and forty-eight, by appointment in writing, 
designate the times and places of holding the general and 
special terms, circuit courts, and courts of oyer and terminer, 
and the judges by whom they shall be held ; which appoint- 
ment shall take effect on the first day of July thereafter, and 
shall continue until the thirty-first day of December, one thou- 
sand eight hundred and forty-nine. The judges of the su- 
preme court of each district, shall, in like manner, at least 
one month before the expiration of that time, appoint the times 
and places of holding those courts for two years, commencing 
on the first day of January, one thousand eight hundred and 
fifty, and so on, for every two succeeding years, in their re- 
spective districts. 

Thia aection is identical with sect ion 23 of the code of 1848, and under that 
aection the governor duly designated the time of holding the (general and special 
terins, circuit courts, and courts of oyer and terminer, and the judges by whom they 
ahould be held, and the judges of the supreme court appointed the times and places 
of holding those courts, and by such designation and appointment a circuit courts 
court of oyer and terminer, and $peeial term was to be held in and for the county of 
Greene on the 3d Monday of June, 1849, by Mr. Justice Paige. By an act passed 
20th May 1849, (Lawa of 1849, p. 150,) the justices of the supreme court assigned 
lo hold the circuit courty court of oyer and terminer in the counties of Greene, 
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Ulitermiid Schoharie were aothorised to chanjre the time for iioldiii|r the same for the 
year 1849. In paraaance of this act, Justice Pai^jre directed that the eireuit court 
snd court of ott§r and terminer for the county of Greene should be held on the 4th 
inttead of the 3rd Monday in June, as had been provided under the code. Justioe 
Paige accordingly held a circuit court on tlie fourth Monday in June, and at such 
court made an order which purported to be made at, and was entitled as of a special 
term, held at, &c.y on the 27tb of June, 1849, (the Wednesday after the fourth Mon- 
day in Jone.) On motion the oourt, at a general term, set aside the said order, on 
the groand that Justice Paige had no power to change the time for holding the 
epecuU term, and that no special term was legally held at the time the order was 
made. BedeU y. Powell, 3 Code Rep. 61. 

^ 23. [24.] Extraordinary terms, Sfc. — The governor may 
also appoint extraordinary general and special ternns, circuit 
courts, and courts of oyer and terminer, whenever, in his judg- 
ment, the public good shall require it. 

By the IjAwb of 1850, p. 9, cap. 1, it is enacted,that when ever, from any cause, 
any general or special term of the supreme court, or any circuit court, or court of 
oyer and terminer, duly appointed, shall be in danger of failing, it shall be the duty 
of the Governor to designate some justice or justices of said supreme court, who 
shall hold said courts respectively. 

And by Laws of 1850, p. 20, cap. 15, it is enacted, that whenever an action in 
the sapreme court cannot be brought to argument and decision in the district 
where the same is pending, by reason of the justices of such district, or any of them, 
having been employed as counsel, or being interested therein, or of kin to the parties 
or any of them, the court may, upon special motion, order such action to be brought 
to arg Binent in any adjoining district to be specified in such order, and then such 
caoae shidl be heard and decided in such district. 

§ 24. [26.] (Amended.)— Term-s ^c.,— Where held.— The 
places appointed within the several counties, for holding the 
general and special terms, circuit courts and courts of oyer 
and terminer, shall be those designated by statute for holding 
county or circuit courts. If a room for holding the court in 
such place shall not be provided by the supervisors, it may 
be held in any room provided for that purpose, by the sheriff, 
as prescribed by section twenty-eight. 

Adjournment. — General and special terms of the supreme or 
county courts and circuit courts and courts of oyer and terminer ^ 
may be adjourned to be held on any future day, by an entry to be 
made in the minutes of the court ; and juries may be drawn and 
summoned for an adjourned circuit or county court, or an ad* 
joumed court of oyer and terminer, and causes may be noticed for 
trial at an adjourned circuit or county court, in the same manner 
as if such courts were held by original appointment. 

The amendment of this section consists of the addition of that part which iis 
printed in Ualie, See note to section 18. 

2 
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^ 25. [26.] Publication of appointmenU — Every appoint- 
ment so made, shall be immediately transmitted to the secre- 
tary of state, who shall cause it to be published in the news- 
paper, printed at Albany, in which legal notices are required 
to be inserted, at least once in each week, for three weeks 
before the holding of any court in pursuance thereof. The 
expense of the publication shall be paid out of the treasury 
of the State. 

§ 26. [28.] Inability of judge. — In case of the inability, for 
any cause, of a judge assigned for that purpose, to hold a spe- 
cial term or circuit court, or sit at a general term, pr preside 
at a court of oyer and terminer, any other judge may do so. 

<§ 27. [30.] Business out of court. — The judges shall, at all 
reasonable times, when not engaged in holding court, transact 
such other business as may be done out of court. Every 
^proceeding commenced before one of the judges, in the first 
judicial district, may be continued before another, with the 
same effect as if commenced before him. 

The jotticM of the Bopreme conrt, although elected in dwtrieti, posBees co- 
ordinate powere throughout the State. CooBt. art. 6, b. 6. 

<§ 28. [31.] RoomSf ifc, — The supervisors of the several 
counties shall provide the courts appointed to be held therein 
with room, attendants, fuol, lights and stationery, suitable 
and suflScient for the transaction of their business. If the su- 
pervisors neglect, the court may order the sheriff to do so ; 
and the expense incurred by him in carrying the order 
into effect, when certified by the court, shall be a county 
charge. 

By Bection 51 of this oodoi this aection is made applicable to the superior c<nirt of 
jthe city of New York. 
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TITLE IV. 
Of the County Courts.^ 

Sxonoii 29. Repeal of ezistiii^ statates. 

30. Juriadiolion. 

31. General terms. 

32. Jurors. 

% 29. [32.] Repeal of existing statutes. — All statutes now in 
ibrcey conferring or defining the jurisdiction of the county 
courtSt so far as they conflict with this act, are repealed ; and 
those courts shall have no other jurisdiction than that provided 
in the next section. But the repeal contained in this section 
shall not affect any proceedings now pending in those courts. 
% 30. [33.] (Amended.) — Jurisdiction. — The county court 
has jurisdiction in the following special cases, but has noorigi- 
nal civil jurisdiction except in such cases : 

1. Civil actions in which the relief demanded is the recovery 
of a sum of money not exceedmg five hundred doHars, or the 
recovery of the possession of personal property not exceeding 
in value five hundred dollars, and in which all the defendants 
are residents of the county in which the action is brought at 
the time of its commencement, subject to the right of the su- 
preme court upon special motion for good cause shown, to 
remove any such action to the supreme court before trial : 

2. The exclusive power to review in the first instance, a 
judgment rendered in a civil action, by a justice's court in the 
county, or by a justice's court in cities, and to affirm, reverse, 
or modify such judgment : 

* Prior to the new constitution the county courts were compoeed of a multiplicity 
of judges, but upon their abrogation by the constitution, new county courts were 
established with but a single judg«, called a county judge, except that in the city and 
coouty of Kew-York, the county court is still composed of tlie judges of the court 
of common pleas, and of the mayor, recorder, and aldermen as ex officio judges of 
that court. Const, art. 6, s. 14. 

By Laws of 1851, p. 2*2, c. 21, it is enacted, that the county courts shall possoM 
the same jurisdiction in their respective counties in relation to the liberties of jails, as 
were yested in courts of common pleas by the revised statutes part 3, art 3, tit 6, 
cap. 7. 

By the eonstitntion art. yi., sea 14, the Legislature is empowered to confor equity 
joziKlietioa la epeoial oaaee apoa the oounty judge. 
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3. The foreclosure or satisfaction of a mortgage, and the 
sale of mortgaged premises situated within the county, and 
the collection of any deficiency on the mortgage remaining un- 
paid after the sale of the mortgaged premises : 

4. The partition of real property situated within the county : 

5. The admeasurement of dower in land situated within 
the county : 

6. The sale, mortgage, or other disposition of the real pro- 
perty situated within the county, of an infant or a person of 
unsound mind : 

7. To compel the specific performance by an infant heir, 
or other person, of a contract made by a parly who shall have 
died before the performance thereof: 

8. The care and custody of the person and estate of a lu- 
natic or person of unsound mind, or an habitual drunkard, 
residing within the county : 

9. The mortgage or sale of the real property, situated within 
the county, of a religious corporation, and the disposition df 
the proceeds thereof: 

10. To exercise the power and authority heretofore vested 
in such courts of common pleas, over judgments rendered by 
justices of the peace, transcripts of which have been filed in 
the offices of the county clerks in such counties: 

11. To exercise all the powers and jurisdiction conferred 
by statute upon the late courts of common pleas of the county, 
or the judges, or any judge thereof, respecting ferries, fisheries, 
turnpike roads, wrecks, physicians, habitual drunkards, im- 
prisoned, insolvent, absent, concealed or non-resident debtors, 
jail liberties, the removal of occupants from state lands, the 
laying out of railroads through Indian lands, and upon appeal 
from the determination of commissioners of highways, and all 
other powers and jurisdiction conferred by statute which has 
not been repealed, on the late court of common pleas of the 
county, or on the county court, since the late courts of com- 
0ion pleas were abolished, except in the trial and determina- 
te of civil actions ; and to prescribe the manner of exercising 
gocb jurisdiction when the provisions of any statute are incon- 
^llleDt with the organization of the county court : 
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13. To remit Bnes and forfeUed recognizances in the same 
4M»eft and like manner as such power was given by law lo 
courts of commoa pleas. BuL the first subdivision of this aec- 
(ion shall not apply lo the county courts of the counties of 
Kiugs, Albany, Monroe and Brie. 

13. To grant new trials, or affirm, modify or reverse judg- 
ments in actions tried in such court upon a bill of exceptions, 
or case made subject to an appeal to (he supreme court. 

numerOBB Ws give Uia 



Tlie alteruliDDi in thia seelioD are very nU 
M It aland iQ the coda of IB49. ju 
B maybe more readily sscartulQcd 
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5. For ih* wla of Iho rest property of 
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G. To nonipel a BpecjGe parfarmance by an infant lieir, or other (leraan, oT a cun- 
Ml maije by a party who ■ball hare d^ed before the performauoe thereof ; 

T. For Iha care oui) eailaiy of the person and eslalo of a lunatic or perioa of 
aMSnd mind, or an habilual drunkard reaidiug within the couQty ; 

8. Fat the mortgage or eale, OD Iha applicution nf a religioiui cerporation. of iti 
nal properly ailualed nilbiu the counly, and the apprapriation o( the procesda 

tacecr; 

9. To revire judgmeuli entered in the late conrUi of commea pleas in thair tva^ 
'I Mnoliea, and u eierciie Iha power and lulhorily herelorore veHed in aucb 

■ of cammon p!eaa, over jad)ininn(a rendered by jualicea ol' the peace, trana- 

which have been filed in the oRicea of Ihe county clerks in each couDtiea ; 

i^ 10. In cawa in whicb jurndiclioD waa veiled by the reviaed atalulea, ia Ihe 

smmoa pleaa, under Ihe pri'viaioai relating lo atlaehments againatab- 

Baled or iion-rBaideut deblote; lo lolnntary aaaignmenUiiiiede pnnit- 

10 the application at an iiualrenl and his craditon ; to Tulmitary aaaignmenla by 

IB impriaooed on eaeootlou iu civil caaea, and the licsnaing and regDlalioa of 

. I. and lbs regulation of fisheriea in their respeclire couulies until the Gr»l day 

KJ*i»»rri iss') ; 

^11. To remii finea and forfeited recognizanceB, in the aame caiaa and in like 
■nner aa auch power was given by law to courts of commoa pleaa." 

n corresponds witli aectiun 33 of code t84S, and on an ohjeetion being 
ndacd as to Ihe couslilutiouality of thai section, the supreme court held it to becon- 
stiintional, Btichtt v. AlUa, 5 Barb. S. C. R. ISS. 

§31. [34.] {\mendeii.)—JVheit open— Terms. — The county 
Hinisalwaysopenforihe transaction of any business fur which 
bootice is required to be given to an opposing parly. At least 
po terms io each county for ibe trial of issues of law or fact, 
i as many more as the counly judge shall appoinl, shall be 
■Id ID each yearat the places in the counties respectively desig- 
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nated by statute for holding county or circuit courts, on sucb 
days as the county judge shall from time to time appoint, and 
may continue as long as the court deem necessary. 

Notice of such appointment shall be published in the State 
paper at least four weeks before any such term, and also in a 
newspaper, if any, printed in the county; so many of such 
terms as the county judge shall designate for that purpose, in 
such notice, may be held for the trial of issues of law, and hear- 
ing and decision of motions and other proceedings at which no 
jury shall be required to attend. 

We iBwrtthe section for which the ahove is Bobstitated for the reasons mentioned 
i n the note to section 30. 

" At least two general terms of each county court, and as many more as tho 
county judge shall appoint, for the final hearing of actions or proceedings pending 
therein, shall be held in each year at the places in the counties respectively designat- 
ed by statute for holding county or circuit courts, on such days as the county judge 
shall from time to time appoint, and may continue as long as the court deem neces- 
sary. Notice of sueh appointment shall be published in the State paper at least four 
weeks before any such term, and also in a newspaper, if any* printed in the county ; 
so many of such terms as the county judge shall desifrnate for that purpose, in such 
notice, may be held for the trial of issues of law, and hearing and decision of mo- 
tions and other proceedings at which no jury shall be required to attend." 

A doubt is said to exist as to the right of the court of sessions to sit at the same 
time with the general terms of the county courts. See judiciary act, (laws of 1847, 
p;332,s.45.) It is provided by statute, that the court of sessions of the city and 
county of Albany, may be held at the times and places at which the general terms 
of the county courts are by law appointed to be held, and may continue as long as tho 
court deem necessary. (Laws of 1849, p. 111. cap. 76.) 

^ 32. [36, 37, 38.] Jurors. — ^Jurors for the county courts 
and courts of sessions, shall be drawn from the jury box of 
the county, and summoned in the same manner as for the trial 
of issues at n circuit court. 

The rules of the supreme court are applicable to county courts. 



TITLE V. 

Of the Superior Court and Court of Common Pleas^ in the city 
of New- York f and the Mayors* and Recorders* Courts in 
other cities, 

Sionoif 33. JariidictioD. 

34. Common Pleai for New-York to review certain jndgmenti. 

35. General and special terma. 

36. By whom held. 

37. Judgments where given. 

38. Concurrence of two judges necessary. 

39. Criers. 

40. Superior Court, of whom to consist 

41. Justices of Superior Court to be elected. 

42. How voted for. 

43. How classified. 

44. Vacancies how filled. 

45. Judges, their salaries, ^c, 

46. Terms of Superior Court. 

47. Suits may be transferred. 

48. Jurisdiction of transferred suits. 

49. Hearing of suits transferred. 

50. Appeal. 

51. Section applied. 

§ 33. [39.] Jurisdiction. — The jurisdiction of the superior 
court of the city of New- York, of the court of common pleas 
for the city and county of New-York, of the mayors' courts of 
cities, and of the recorders' courts of cities, shall extend to the 
following actions : 

1. To the actions enumerated in section one hundred and 
twenty-three, and one hundred and twenty-four, when the 
cause of action shall have arisen, or the subject of the action 
shall be situated, within those cities respectively ; 
^ 2. To all other actions where all the defendants shall re- 
side, or be personally served with the summons within those 
cities respectively, except in the case of mayors' and record- 
ers* courts of cities, which courts shall only have jurisdiction 
where all the defendants shall reside within the cities in which 
such courts are respectively situated. The supreme court 
shall have power and authority to remove, by order, into the 
said supreme court, and the same power and authority to 
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change the place of trial lo any other county of this State, of 
any transitory action pending in said superior court, or court 
of common pleas for the city and county of New-York, which 
it would have, had such action been commenced in said su- 
preme court; such order for removal and for change of place 
of trial shall be made in the supreme court upon motion, and 
on filing a certified copy of such order in the office of the clerk 
of the said superior court, or of the said court of common 
pleas, such cause shall be deemed to be removed into the su- 
preme court, which shall proceed therein as if the same had 
originally been commenced there ; and the clerk of either of 
said courts in which such order shall be filed, shall forthwith 
deliver to the clerk of the county in which, by such order, the 
trial is ordered to be had, to be filed in his office, all process, 
pleadings, and proceedings relating to such cause. 

3. To actions against corporations, created under the laws 
of this State, and transacting their general business, or keeping 
an office for the transaction of business, within those cities, 
respectively, or established by law therein, or created by or 
under the laws of any other state, government, or country, for 
the recovery of any debt or damages, whether liquidated or 
not, arising upon contract made, executed, or delivered within 
the state, or upon any cause of action arising therein. 

In Brew$ter y. Honigtberger, an action originally brought la the superior 
court, and by order remoyed into the aupreme court| upon the authority of 2 R. S. 
313, as. 15, 1 6, 17, and this sub. of seo. 33. Hurlbut J. held that the supreme court 
had power only to change the place of trial, and that that this section was entitled 
only to that construction, and he yacated the order for remoying the cause, 2 Code 
Rep. 50. 

We belieye, however, that the construction given to this section by Mr. Justice 
Hurlbut is not followed by the other Justices, and that such orders are now made in 
all cases, where sufficient cause for the removal is adduced. See Carpenter y. Spooih- 
«r, 3, Code Rep. 23, 2 Sand S. C. R. 717. 

In Fordy. Babeock^ 2 Sand. S. C. R. 518, the superior court, in denying the 
authority of a decision of the supreme court, decided that the superior court as now 
constituted is co-ordinate with the supreme court The decisions of the lattter are 
not authoritative, although to be treated with great respect ; and the superior court 
in the cases of Shore v. iShore, 2 Sandford, S. C. R 715. Anon, 2 Code Rep. 
Waehington, Bank of Weeterly v. Palmer, 2 Sand S. C . R. 686, and other cases, 
made decisions adverse to decisions in the supreme court, and in like manner the 
court of common pleas for the city and county of New -York, in Aff//s v. Winslow, 
3 Code Rep. 44, rerused to be bound by a decision of the superior court ; and the 
surrogate's court of the city of New-York, has repeatedly of late refui^ed to be bound 
by a decision at special term, of the supreme court. 

The superior court in the cases of Cashmere v. Crowell, 1 Sand. S. C R. 715, 
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1 Code Rep. 95, CoMhmere y De Wolf^ 3 Sandf. S. C. R. 379, claimed and ezer- 
ciied a coocnrrent jtirisdiction with the United States Court in Admiralty over a 
qaestiou of salvajjre, the caae in other reapects being within the scope of the jarisdic- 
tion of the aaperior court, but that court bus decided that it will not sanction any at- 
tempt by fraud and misrepresentation to bring a party within the jurisdiction of this 
court Carpenter y. Spoaner, 2 Code Rep. 140. 2 Sand. S. Code Rep. 717, 3 
Code Rep. 23. 

Where a party was induced by a false statement to come within the jurisdiction 
of this court, and was then served with a summons and complaint in an action in 
this court, such false statement having been made for that purpose, the court on 
motion set aside the service. /6. 

Where in an action in the court of common pleas for the city and county of 
New York, the defendant (a non-resident) was served with the summons out of the 
jariediction of the court, and he without objection or reservation gave notice of ap- 
pearance, and then moved to set aside the proceedings, for want of jurisdiction in 
the court over his person ; the court held that the defendant by appearing volun- 
tarily and without objection, had conferred jurisdiction. Smith v. Dipeer, 2 Code 
Rep. 70. 

The 21st section of the judiciary act of December, 1847, (Laws of 1847, p. 
€41, 8. 21,) enacte that the superior court aod the court of common pleas for 
the city and county of New -York, shall respectively have and possess the same 
equity jurisdiction, which is conferred upon the several county courts of this State 
by the thirty-first section of the judiciary act of May, 1847, (Laws of 1847, p. 328, 
S.31,) by which it is enacted that the county courts shall have equity jurisdiction 
in the following cases. 

1. For the foreclosure of mortgages, when the mortgaged premises are situated 
in such county. 

2. For the sale of real estate of infants, when the real estate is situate and the 
infants reside in such county. 

3. For the care and custody of lunatics and habitual drunkards, residing in such 
county. 

4. For the satisfaction of judgments and decrees, on which there shall remain due 
a sum exceeding ^IB, out of the property of a debtor, when an execution has been 
returned unsatisfied and such debtor resides in such county. 

5. For the partition of lands in such county. 

6. For the admeasurement of dower in lands in such county. 

There appears nothing in the code inconsistent with these provisions ; and if the 
Legislature had power to confer this equity jurisdiction on these courts, it is 
presumed that the provisions of the judiciary act are still in force, and that the supe- 
rior court of the city of New-York, and the court of common pleas for the city and 
county of New- York, may now take cognizance of the matters enumerated in sec- 
tion 31 of the judiciary act of May 1847. 

For the other statutory provisions, regulating the superior court of the city of 
New- York, see 2 R. 8. 272, 317. Laws of 1847, p. 279, 560. Laws of 1848, p. 
497. Laws of 1849, p. 487, 168. Laws of 1851, p. 8. 

As to the common pleas for the city and county of New-York, see 2 R. S. 272, 
293, 317. 

As to mayors' and recorders' courts, see 2 R. 8. 293, 31 1. 

As to the mayor's court of Albany, 2 R. S. 294, 295. ss. 5, 6. Laws of 1844, 
cap. 86. Laws of 1848, cap. 24. 

As to the mayor's court of Troy Laws of 1848, p. 92. 

As to the recorder's court of Bufialo, see 2 R. S. 302, see 63. Laws of 1848, 
p. 481, cap. 362. Laws of 1850, p. 208. 

As to the recorder's court of Oswego, see Laws of 1848, p. 490, cap. 374, s 3, 
and Laws of 1 849, p. 186. 

As to the recorder's court of Utica, see 2 R. S. 307, s. 89. Laws of 1844, cap. 
320. Laws of 1846, cap. 95. 

As to the city court of Brooklyn, see laws of 1849, p. 170. Laws of 1850, 
p. 148. 

Mayor's court of Rochester, abolished, see laws of 1849, p. 435 

It has been doubted, and certainly with some show of reason, whether the superior 
court can lawfully exercise any equitable jurisdiction. The term equitable is here 
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used to indicate the powers of a eoart of chancery opposed to the rales of common 
law. These powers were origiDally claimed and exercised as a prerogative of the 
crown, and the court of chancery of the colony of New- York so exercised its jnris- 
diction. After the tecessiou of this colony from the mother country, the court of 
chancery exercised the same powers as before. The constitution of 1777 was silent 
on the subject. The constitution of 1822 (art. 5, sec. 2), authorized the legislature 
to invest circuit judges, county courts and subordinate courts with equity powers. 
The superior court of the city of New-York did not then exist It was established 
in 1828, (laws of 1828, p. 141,) when it had original jurisdiction only of "* all local 
actions arising within the city and county of New- York, and all transitory actions^ 
although the same might'not have arisen therein." It had also an appellate jurisdic- 
tion, but no equity jurisdiction. This was the jurisdietion of this court at the time 
of the adoption of the constitution of 1846. By the constitution of 1846, (art. 14, 
sec. 8,) the offices of chancellor aud the other officers of the court of chancery were 
aholithed, and thus, indirectly but in effisct, was abolbhed the court of chancery, 
and if the constitution had there rested, all powers of a court of chancery in this 
State would have been extinct or suspended,— they would have had no abiding place 
and no person or court to administer them. But the constitution went farther and 
located these powers in the supreme court, [art 6, sec. 3.] Law and equity still 
remained distinct. By (he same oonstiiution [art 6, sec. 14], the legislature is empow- 
ered to confer ** equity jurisdiction in special cases on the county judge'' and all 
local courts, including the superior court, were to " remain until otherwise directed 
by the legislature with their then present power and jurisdictions.'' [art 14, sec. 11.] 
The superior court had then no equity jurisdiction, and the constitution did not 
authorize the legislature to invest it with any, and it has no such jurisdiction. But 
see art. 6, sec. 5. 

If the constitntion did authorize the investing this court with this power, it has not 
exercised that authority except by section 21 of the judiciary act, [laws of 1847, p. 
641,] by which equity powers such as were exercised by county courts were conferred 
on this court. Further than this, until the passage of the code, this court never went 
Since the code, however, it claims a geoeraJ jurisdiction in equity, as well in trans- 
ferred suits as In actions originally commenced therein, but whether they can lawfully 
exercise jurisdiction in either case admits at least of a doubt The code evidently 
intended to abolish the distinctions between a legal and equitable jurisdiction as it did 
the distinction between law and equity. In the latter ca«e it has been decided that 
it has not effiscted its object, [see notes to section 69 of this code,] and probably it 
has not in the former case. Chancellor Walworth, in Ame$ v. Blunt, 2 Paige 95,. 
says the powers of this court [the court of chancery,] are vested in the chancellor. 
These powers cannot be taken from him by any act of the legislature. When the 
office of chancellor was abolished his power as chancellor reverted to the people, and 
could only be vested in any other body by the constitution. The constitution vested 
these powers in the supreme court, and except in the case of the county courts the 
supreme court is the sole depositee of, and can alone exercise the powers of a court 
of chancery iu this State. 

§34. [40.] Common pleas to review certain judgments. — The 
court of common pleas for the city and county of New- York, 
shall also have power to review the judgments of the marine 
court of the city of New- York, and of the justices' courts in 
that city. 

And see section 427 and note. 

§ 36. [41.] Terms. — The superior court of the city of 
New-York, and the court of common pleas for the city and 
county of New-York, shall, within twenty days, appoint gene- 
ral and special terms of those courts, respectively, and pre- 
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scribe the duration thereof; and they may, from time to time^ 
respectively, alter such appointments; and hereafter no fee 
shall be paid for any service of a judge of either of those 
courts. 

^ 36. [42.] By whom held. — A general term shall be held 
by at least two of the judges of those courts respectively, and 
a special term by a single judge. 

^ 37. [43.] Judgments, where given. — ^Judgments upon ap- 
peal shall be given at the general term ; all others, at the 
special term. 

Ryan y. JtConnell 1 Sand. S. C. R. 709, 1 Code Rep. 93, and lee note ta 
•eetion 246. Jl^*Cani\cll 

9 

^ 38. [44.] Judgment, how pronounced. — The concurrence 
of two judges shall be necessary to pronounce a judgment at 
the general term. If two do not concur, the appeal shall be 
re-heard. 

§ 39. Crier. — A crier shall be appointed by the superior 
court of the city of New- York, and by the court of common 
pleas for the city and county of New- York respectively, to hold 
his office during the pleasure of the court. He shall receive 
a salary to be fixed by the supervisors of the city and county 
of New-York, and paid out of the county treasury. 

^ 40. Superior Court. — The superior court of the city of 
New-York shall from the first day of May, one thousand eight 
hundred and forty-nine, consist of six justices. 

This ■eetion and those which follow it to section 50 inclosivei are taken from an 
act paaed 24th March, 1849, as amended by an act passed 10th April, 1849. (Laws 
of 1849, pp. 168,487.) 

^ 41. Justices to be elected. — Three justices of such superior 
court, in addition to the justices now holding office, shall be 
elected by the electors of the city and county of New- York, at 
the annual charter election to be held in that city on the second 
Tuesday of April, one thousand eight hundred and forty-nine 

^ 42. How voted for. — Such justices shall be voted for to- 
gether on one ballot, which shall be distinct from any other 
ballot at the same election, and deposited in a separate box^ 
marked "superior court." The votes shall be canvassed and 
certified in the same manne» as votes for the recorder of the 
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city of New-York, and a certiGcale thereof shall be filed with 
the secretary of state. 

On the 10th of April, 1849, John Duer, John L. Maton, and WiUiam W. 
Campbell were elected under this provision, and entered on their duties on the 2d of 
May following. 

^ 43. How classi/ied, — The justices so elected shall, imme- 
diately after the votes are canvassed, be classified by lot, to 
be publicly drawn by the register and clerk of the city and 
county of New-York, in the presence of the mayor or recorder 
of the city of New-York, and the certificate of such drawing 
and classification shall be signed by such register and clerk 
and by the attending mayor or recorder, and filed in the 
offices of the register and clerk. The classes shall be num- 
bered first, second, and third, according to the term of service 
of each ; the first class being that which has the shortest time 
to serve. The term of oflBces of each of such justices shall 
oommence on the first day of May, one thousand eight hundred 
and forty-nine, and the term of the justice of the first class shall 
expire on the thirty-first day of December, one thousand eight 
hundred and fifty-one ; of the justice of the second class, on 
the thirt-first day of December, one thousand eight hundred 
and fifty-three ; and of the justice of the third class, on the 
thirty-first day of December, one thousand eight hundred and 
fifty-five. 

^ 44. Vacancies, how filled. — After the expiration of the 
terms of office under such classification, the term of office of 
all the justices of the superior court of the city^ of New- York 
shall be six years ; and any vacancy occurring in the offices 
created by this title, shall be filled in the manner prescribed 
for filling vacancies in the offices of the present justices. 

% 46. Judged salaries, Sfc. — The justices elected pursuant 
to this title, subject to the provisions contained in section forty- 
nine, shall have the same powers and perform the same duties, 
in all respects, as the present justices of such superior court, 
and shall receive the same salaries payable in like manner. 

The powers of these jadges are co-extensive with that of the other judges of this 
court. HuffY. Bennett, 2 Code Rep. 139. 

^ 40. Terms. — A general term of the superior court may be 
iield by any two of the six justices thereof, and a special term 
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by any one of them ; and general and special terms, one or 
more of them, may be held at the same time. 

§ 47. Certain suits may he transferred, — All civil suits at is- 
sue at the time of the passage of this act, that from and after 
the first of May, 1849, shall be placed upon the calendar of 
the supreme court at any general or special term thereof, to be 
held in the city of NeW-York, and which shall be in readiness 
for hearing on questions of law only, or are equity cases, may 
by an order of that court, or of the judge holding such special 
term, be transferred to the said superior court of the city of 
New-York, and lo be heard at the general terms thereof 

In (niTBaance of this provision 454 causes were transferred from the supreme 
eoort to the soperior court. A large proportion of these suits had been commenced 
and were pending in the late court of chancery on the first Monday of July, 1847, 
when the constitution went into effect, and abolished that court This section was 
amended by an act passed 16th January, 1851, (Laws of 1851, p. 8.) ; the amend- 
ment consisted in striking out at the end of this section the ^words *' hereinafttr [in 
the last-mentioned act called '* hereinbefore"] provided for" 

§ 48. Jurisdiction. — The said superior court shall have ju- 
risdiction of every suit so transferred to it, and may exercise 
the same powers in respect lo every such suit, and any pro- 
ceedings therein, as the supreme court might have exercised, 
if the suit had remained* in that court. 

§ 49. Hearing of transferred suits. — It shall be the special 
duty of the three justices to be elected under the provisions of 
this title and of their successors, to devote their time and labors, 
for the term of two years, from the first of May, one thousand 
eight hundred and forty-nine, to the hearing and determination 
of the suits transferred from the supreme court; and for that 
purpose they, or any two of them, shall hold a general term of 
the said superior court, of at least two weeks in duration, in 
each month of the year, except the month of August. 

Tlib flection [49] is repealed, [Laws of 1851, p. 8.] and no section has been inb- 
stituted. 

^ 60. Appeal. — Appeals from the judgments of the superior 
court in such suits, may be taken to the court of appeals, in the 
same nianner as from the judgments of the superior court in 
actions originally commenced therein. 

^61. Section applied. — The provisions of section twenty- 
eight of this act, shall apply to the said superior court. 



TITLE VI. 



Of the Courts of Justices of the Peace.* 

Section 52. Repeal of ezistiDg proTisioos. 

53. JariBdictioQ. 

54. No Jurisdiction in certain casea. 

55. Answer of title. 

56. Undertaking. 

57. Sail discontinued. 

58. If undertaking not given. 

59. The same. 

60. New action. 

61. Coets. 

62. Answer of title to one, cause of action. 

63. Docketing judgments. 

64. Rules. 

'^ 62. [46.] Repeal of existing provisions. — The provisions 
contained in sections two, three, and four, of the article of the 
revised statutes, entitled '* Of the jurisdiction of justices' 
courts," as amended by sections one and two, of the act con- 
cerning justices' courts, passed May 14, 1840, and the provi- 
sions contained in section 69 to 66, of the same article, both 
inclusive, are repealed, and the provisions of this title substi- 
tuted in place thereof. But this repeal shall not affect any ac- 
tion heretofore commenced in a court of a justice of the peace. 

The other statutory proTisiona relating to these courts are 2 R. S. 324 to 375, 
Laws of 1846, cap. 120, 140, 276. Laws of 1847, cap. 329. 

Previous to the code it was usual in summonses issuing out of justice courts to 
require the defendant to answer to " a flea of treepasM on the etue,** but when the 
code abolished the ** forms of actions,*' it became the custom to issue summonses 
merely requiring the defendant ** to answer " without mentioning any action or plea* 
The superior court held such a summons sufficient ii\ a case appealed to that 
court from the marine court. Williams ▼. Priee, 2 Sand. S. C. R. 229 ; but sub- 
sequently the court of common pleas for the city and county of New-York, without 
however, having their attention called to the case of Williams t. Prieet which was 

* The codiHers in reporting this title, observed, that it was '* intended to make 
such alterations only in the justices* courts acts as are rendered necessary by dispen- 
sing with the forms of action, by abolishing actions upon judgments, and by iutro- 
duciug a new system of pleading," and per Mason J. This title *' has retained the 
mode provided in the revised statutes for the commencement of actions, and which 
is by summons, warrant, or attachment, and which three modes of commencing 
actions as such under the code, constitute the only manner in which actions can now 
be commenced in any of the courts of this State.'* Re Fori Plain and Cooperstownt 
Plank Road Co. ex parte Ranoom, 3 Coda Rep. 14a 
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% 53. [4G.] (Amended.) — Jurudiction. — Justices of ibe 
peace shall bave civil jurisdiclion in Uie following actions, and 
no oiber : 

1. An action arising on contract for the recovery of money 
only, if ihe sum claimed do not exceed one hundred dollars; 

2. An action for damages for an injury to the person, or to 
real property, or for taking, detaining, or injuring personal pro- 
perly, if the damages claimed do not exceed one hundred 
dollars ; 

3. (Amended.) — An action far a 'penally not exceeding SlOO ; 

4. An action commenced by attachment of property, as 
now provided by statute, if the debt or damages claimed do 
not exceed one hundred dollars; 

5. An action upon a bond, conditioned for the payment of 
money, not exceeding one hundred dollars, though the penahy 
exceed that sum, the judgment to be given for the sum actu- 
ally due- Where the payments are to be made by instalments, 
an action may be brought for each instalment as it shall be- 
ccHne due ; 

0. An action upon a surely bond taken by them, though 
ibe penalty or amount claimed exceed one hundred dollars ; 

7. An action on a judgment rendered in a court of a jus- 
ice of the peace, or of a justice's or other inferior court in a 
ity where such action is not prohibited by section 71 ; 

8. To take and enter judgment on the confession of a de- 
fendant, where the amount confessed shall not exceed two hun- 
dred and fifty dollars, in the manner prescribed by article 8, 
rtille 4, chapter 2 of part 3, of the revised statutes ; 

9. An action for damagei for fraud in the tale, ptirckaa or 
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exchange of pergonal property ^ if the damages claimed do not ex- 
ceed one hundred dollars. 

The afneodment is by leaving ont the wordf " giTen by ttatate'* at the end of 
anbdivision 3, and the addition of sobdiviBion 9 printed in italic. 

Note to $ubd. 1. 

If the plaintiff state his demand at more than one hundred dollars, but claim dam- 
ages only to one hundred, the justice has jurisdiction. So the plaintiff may sne 
on a demand exceeding cue hundred dollarsi and reduce it to the justice's jurisdiction 
by voluntary credits or deductions — Tuttle ▼. Matton, (1 John. Cas. 25, 12 Johns 
R. 425. Bennett ▼. Jngereoll, 24 Wend. 113.) The plaintiff is not obliged, when 
be commences his suit to reduce his demand to (100 for that might give the aefend- 
ant, if he has a set-off, an undue advantage. The parties may present and prove 
their demands as they are, and if a balance is found, exceeding the justice's jurisdic- 
tion, the excess may be remitted, and judgment taken for the residue. {Juttiet^s 
Manual, 3d ed,, 13.) 

One indivisible contract, as a promissory note for (125, or the sale at one time of 
several barrels of pot-ashes, cannot be made the foundation of several suits, so as to 
recover part in one suit, and part in another. Only one suit can be brought on an 
entire contract Ju»tiee*8 Manual Zd ed., 13. 16 Johns. R. 121. Smith v. Jonet, 1 5 
t6., 229. This rule, however, is only applicable to hostile suits, Cornell v. Cook, 
7 Cow. 310, for the parties may, by consent, divide a large demand into any nnmber 
of smaller ones, and the defendant may confess separate judgments for each. 

A justice has no jurisdiction where the sum total of the accounts of both parties, 
proved to the satisfaction of the justice, shall exceed four hundred dollars. Bat 
where accounts have been settled, the balance is the only subsisting account ; nnd 
unless this balance and the subsequent accounts, exceed four hundred dollars, the jus* 
tice has jurisdiction. (Code, Sec. 54, subd. 4, 2 Cow. 431.) 

The superior court in Maguire v. Gallagher (2 Sand. S. C. R. 402, I Code Rep. 
127), held that a judgment being an express contract of record, assistant justices and 
justices of the peace had jurisdiction of suits upon judgments, they being actions 
arising on contract, but the common pleas of the city and county of New*York have 
refused to acknowledge the authority of the case of Maguire v. Callagher, and have 
decided that the 7th subdivbion of this section {eeet. 53) controls this subdivision [euh, 
1,] and that a justice's court in the city of New- York has no jurisdiction of an action 
on a judgment of an assistant justice^s court between the same parties, and bronght 
without leave of the court first obtained. Mills v. Winelow, 3 Code Rep. 44 [seOi 
note to section 71. post] 

Note to tubd, 3. [Amended.] The amendment consists in the omission at the end 
of the words "given by statute " 

The supreme court in Phillips v. Sture, [1 Code Rep. 58] held that an action to 
recover money lost at play is not an action for a penalty. 

Note to subd. 4. See Attachment, in this code, section 228. 

Note to subd. 5. But the plaintiff cannot split one entire demand so as to bring 
it within this provision, 15 Johns. R. 229. 16 Johns. R. 121—136. 

Note to subd. 7. See note, to subdivision 1. 

Note to subd. 8. The code of 1848 had no provision corresponding to that con- 
tinued in this subdivision, and it was therefore held that a judgment taken by confes- 
sion by a justice of the peace for a sum exceeding (100, while the code of 1848 
was in force, was a nullity. Daniels v. Hinkston, 5 Pr. R. 322. 

Note to subd. 9. All this is new. 

The practitioner must bear in mind that no such confession can be taken or 
judgment rendered thereon, unless the following requisites be complied with : 

1 . The defendant must personally appear before the justice. 

2. The confession must be in writing, signed by the defendant, and filed with 
the justice. 

3. If the judgment be confessed for a sum exceeding fiity dollars, the confessioo 
shall be accompanied by the affidavits of the defendant and the plaintiff, stating that 
such defendant is hone^y and justly indebted to the plaintiff in the sum named in 
such affidavit over and above all just demands which he has against him, and thai 
such confession is not made or taken with a view to defraud any creditor. 
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> slate how (he indebtedness confessed, arose. 

-[Till* of Action.] 1 hereby, pursuant to the 



lingly. 

When judgment is confeesed for a aum exceediafr 950 it will be void aa egoiast 
sll psnons. except llie defeadanc and purchaaers in good faith nuder the judgmeul, 
otllm the nboTB mentioned alfidaTit it made. 3 R. S.34Q, n. 115, 116. 

Aa the affidavit must eiprenly refer lo llie tonfession, the most oonveniont pran- 

lice li to lubJDiu or annex it lo the couTeMiou. 
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debted to the said John Doe, in the aum of aoiiare. over ana 

above nil junrt demands, which the aaid llichard Roe has against the said John Doe ; 
' ion of judgment is not made or taken with a view lo defraud any 
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laa one plaintiS* □ 

^ISona coooiiable before a justice may be brought against all towu 
1^ H. S. 335, sec. 6,) individually specifying in the procesa and [ 

of office; and such Ddioiu may be commenced In the same manuer ss 
a^ast individuals. (3 R. S. SG9.) Corporilions may sue and be sued in justices' 
COur(» — Const, art. 8, irc. 3, and which also defines what is moaiil by the word oor- 
poraliona. Laws of IB4T, p. &IG, a. 45 amend the 5th subd, of s. 4, til. 4, cap. 3. 
pari 3 of the revised staiules, by striking out the words " or against corporations, 
and enact thai 

Process against corpofaliona may be issued as in other cases, and may be vorveJ 
on the preeiding officer, (ecrelary, cnahier, treasurer, or say director or trustee tbero- 
tf, by whatever uaine such director or Irualee may be called, and although a justice 
nt BO jarisdicliori of a suit agaliial a (oreign corporation, such corporation may con- 
' nrtadidioa by appexring and anawerinif wilhont objecting to the jurisdictlDU. 
■MlltfT *- Uudton, Maun}. Co. 3 Code lt«p. 3-J3. 

Counlles and towua sre corporatioua. An action againat a county must be 
iperviaun -, and procen must be served upon the chairman or 
(larkof the board. An action agsiuat a town muat be brought against it by its aams 
(9 R. S. S€9, no. 109;) where, however, county and town officers are auLhoriied by 
law ioaoe hy th«ii nameofoffiee, suits may be brought by aud agaiual auch olficen. 
(IB. 8, 370 
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A jnitioe has jarifdiction of oTery penon found in the county whether a resident 
or not. Every action, however, must be brought before lome jnitiee of the town 
wherein either, 

1. The plaintiffii or one of them reside, or 

2. '^* here the defendants, or one of them residOf or 

3. Before some justice of another town, in the same county, next adjoining the 
residence of the plaintiff or defendant. (2 R. S. 325, sec. 9.) Except that where 
the defendant has absconded from his residence, the action may be brought before a 
justice of the town in which such defendant, or his property may be, and 

If the plaintifli be ali non-residents of the county, or the defendant be a 
non-resident of the county, then such action may be brought before any justice 
of the town in which such plaintiffii or defendant may be. (2 R. S. 326, sec 10.) 

§ 64. [47.] — No jurisdiction in certain cases, — But no justice 
of the peace shall have cognizance of a civil action, 

1. In which the people of this State are a party, excepting 
for penalties not exceeding one hundred dollars : 

2. Nor where the title to real property shall come in ques- 
tion, as provided by sections 65 to 62, both inclusive : 

3. Nor if a civil action for an assault, battery, false im- 
prisonment, libel, slander, malicious prosecution, criminal con- 
versation, or seduction : 

4. Nor of a matter of account, where the sum total of the 
accounts of both parties, proved to the satisfaction of the justice, 
shall exceed four hundred dollars : 

5. Nor of an action against an executor or administrator, 
as such. 

Note to 9ubd, 3. — A justice of the peace has jurisdiction to try an action of tres- 
pass on the case for wilfully neglecting or refusiDg to issue an execution on a judg- 
ment recovered before the defendant as a justice of the peace. Van VUek r. 
BurroughBf 6 Barb. S. G. R. 341. 

Note to 8ubd. 4. — When such proof is made he is, thereupon, required to enter a 
judgment of discontinuance against the plaintiff, with costs. 2 R. S. 333, s. 55, 
10 Wend. 559. See section 304, subd. 3 of this code. 

The matters of account must be open and unliquidated, (2 Cow. 413,} thus if the 
plaintiff should prove a claim of $300, and the defendant payment on account, of 
$250, the justice must give judgment for the balance. lb. But if instead the defend- 
dant had proved a set-on to the amount of $250, the justice must have Hiay^j fiM i 
the complaint. (10 Wend. 555, 557.) 

Note to 9ubd. 5. — Executors and administrators may sue hut cannot be sned in a 

J'ustices* court, and if they sue, the defendant may plead a set-off if he have one, and if 
te prevail may have judgment against such plaintiffi in their representative character! 
which will be evidence of a debt established, to be paid in the course of administra- 
tion. (2 R. S. 333, s. 57.) 

§ 66. [48.] Answer of Title, — In every action brought in a 
court of justice of the peace where the title to real property 
shall come in question, the defendant may, either with or with- 
out other matter of defence, set forth in bis answer, any mat- 
ter showing that such title will come in question Such 



answer shall be in writing, signed by the defendant or his 
attorney, and delivered to the justice. The ju3lice shall there- 
upon countersign the same, and deliver it to the plaintiff. 

l^la Bud lbs fnllowtDg wtclioDB ralalmg to thi( aubjecl, are taken witb atimti alight 
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§66. ["19.] (Amended.) — Undertaking to be given. — At the 
time of answering, the defendant shall deliver to the justice a 
written undertaking, executed hy at least one sufficient surety, 
and approved by the justice, to the effect, that if the plaintiff 
shall, within thirty days ihereafier, deposit wilh the justice a 
lurotnons and complaint in an action in the county court for the 
same cause, the defendant will, wiihin ten days after such de- 
posit, give an admission in writing of the service thereof. 

Where the defendant was arrested in the action before the 
justice, the undertaking shall further provide, that he will, at 
all times, render himself amenable to the process of the court 
during the pendency of the action, and to such as may be 
issued to enforce the judgment therein. In case of failure to 
comply with the undertaking, the surety shall be liable, not 
exceeding one hundred dollars. 

Tlie ameadment to tbii section i* the inaertion at the word " county" for the 

Wheie a defendftnt omitted, within the preecribed lime, lo admit aorviiM of a 
■ommODB and coniplainl depOHted by the ptaintitF with a joalloe of the pence in pur- 
anance of tbia aaetioa, and upon the plain tiff bringing an action upon the undertaking 
of the defendant, depoaited with the jualico, the deferjdant oiofed in the aupreine 
eoutl Tot Ibbtb lo adinil aerrice of the aummons and complaint, and to itay plB)ntifl*'B 

!ire«ceiliiigB on the undertaking ; held, that the court bod no power to grant such re- 
itti Thire WBB DO nction ponding until the aerrice of the aummons (f 137.) conee- 
tntly thecontt hadnojuriadiction. Z7<idi> t. Jan», 3 Code Rep. G3. 4Pr.R.340. 
' 't aeema that it ll ia not necrsaary for the plaintiff lo give notice to the defendant, 
Ml drpoeit of ibe gumiDDns and complaint witb the justice, but the defendant ii 
d (0 aaoartuin lit himself the iBClof the same having been deposited, at the peril 
jng bia ri^t to auawer. lb. 
tJjion lb« code of IH4t<,aec. 49, which wasindentical witb aec. 56, of the code of 
1S19, the ijiiestion aroae whether in the action commenced in the supreme court, It 
waa neocaaary or proper for the plaintiS'toppt ia a reply, and it waa beld that ■ re- 
plf «■■ DMeaaary. Roi/et v, Sroun; Pi. B. 391. Bnt : 

r- 
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It WM rabwqnently held under the code of 1849« that the caee of Ro^e ▼. Brotow 
was DOt applicable to that code, and now where title ia aet up in a jnatice'a conrt bj 
anawer, and a new suit ia instituted in the coonty court, for the aame cause a reply 
on the part of the plaintiff is not neceasary, aod if put in, will be struck out on motion,. 
MeNamara ▼. Bitely, 2 Code Rep. 49. 4 Pr. R. 44. 

The reason assigned for the decision was the different rules of pleading which 
pevailed under the codes of 1848 and 1849 ; as under the code of lc49 a reply in a 
justice's court was not necessary in any case. 

It seems, that the summons or complaint, or both, in such a suit, should allude 
to the suit before the justice by some appropriate averment. lb. 

It does not seem necessary, or proper, that the defendant should join in the un- 
dertaking, nor does it seem necessary that the undertaking should be under seal, but 
it is thought that it should state a consideration on its face for the making thereof, 
that it should state the place of residence of the surety, and be acknowledged by 
him. The surety must justify to the amount of 9200. It does not appear to faie 
necessary to insert the extent of the surety's liability, as that is fixed by the statute. 

The undertaking when approved, would, it is presumed, remain in the custody of 
the justice, although it has been said that the justice may deliver it to the plaintiff — 
Pennington on Small Causes, 192. 

Although section 423 of the code, and rule 76 of the rules of the supreme court, 
may not in strickness be said to govern the practice in justice's courts, it is probable 
those courts will conform to the practice prescribed by that section and that rule, 
as nearly as can be. Perhaps, therefore, in case of two actions, and two undertak- 
ings with the same surety in each, such surety would have to justify to the amount 
of $400. Anon, 4 Pr. K. 414. 

The following forms are recommended to be used : — 

Form of Undertaking, 

[Justice's court of—] 

Before [name of Justice] Justioe. 

[name of Plaintiff] Plaintiff. 

Against 

[name of Ifefendant] Defendant 

I, A. B. [name and residence of surety] in consideration that this action, before 
[insert name of justice] be discontinued, hereby undertake, that if the above-named 
plaintiff, within thirty days aAer this undertaking be approved by the said justice, 
shall deposit with the said justice a summons and complaint, in an action in the 
county court for the same cause of action, as the cause of action in this action, that 
then Uie above-named defendant shall, within ten days ufter such deposit, give an 
admission in writing of the service of the said summons and complaint. Dated, 6lc 

Where the defendant was arrested in the action before the justice, and after the 
word "complaint" ''andthat the said defendant will at all times render himself amen- 
able to the process of the court during the pendency of such action, and to such process 
as may be issued to enforce the judgment therein." 

Form of justification of surety ^ to be subjoined, or endorsed. 

Bs. A. B. [name of suretyt] the surety named in the above [or, within] 

written underUking, being duly sworn on his oath says, that he is worth $200 over 
and above all debts and responsibilities he owes or has incurred, and over and above 
his property exempt by law from execution. See note to section 60. 

<^67. [60.] (Amended.) — Action discontinued — costs. — ^Upon 
the delivery of the undertaking to the justice, the action be- 
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fore bim shall bo diacontinued, and each party shall pay bis 
<iwD costs. The costs so paid by either party shall be al- 
'ed to him, if he recover costs in the action to be brought 
the same cause in ihe county court. If no such action be 
lught within thirty days after the delivery of the under- 
taking, the defendant's costs before the justice may be recov- 
ered of the plaintiff. 

By The «n<[idm*i)l of thii uctian coosiite of llis aabntlntioB at the word "eounfy" 
HblbB wotil " ■upr«me.'' 

^1 § 58. [St.] If undertaking not given. — If the undertaking 
^e not delivered to the justice, he shall have jurisdiction of 
the CBOsei and shall proceed therein ; and the defendant shall 
be precluded, in his defence, from drawing the title in question. 
% S9. [52.] The same. — If, however, it appear on the trial, 
from the plaintifiTs own showing, that the title to real properly 
is ID question, and such tide sbalt be disputed by the defend- 
ant, the justice shall dismiss the action, and render judgment 
against the plaintiff for the costs. 

The law WM the nme befure the cod?, (9 R. S. 337, a. 63,} par Willard, J., ia 
-.XaiMifa r. fi>f>Iy, 4 Pf. R. 44, Bod ■to note to (ection 55 o! Ihii code. 
Wbera it appsKra on ths trial front ths )>>tii"(iff's onrn sliowiag, that the titia to 
I propculji it ia (juotioii, and such till* ahnll be itiipuled, the pirtiea, by ooaaeat- 
mu the jtutiee shall adjudicsto oa the dupuled title, da not coofer iuriadictiDH. 
- jTotl, 6 Wend. 465. 

i [53.] (Amended.) — Another action may be brought, — 
L suit before a justice shall be discontinued by the 
delivery of an answer and undertaking, as provided in sec- 
tions fifty-five, fifty-six and fifty-seven, the piaintifT may 
prosecute an action for the same cause in the county court, 
and shall complain for the same cause of action only, on which 
he relied before the justice ; and the answer of the defendant 
ihatl let up the tame defence only which he made before the 
justice. 




Ian be)nE braught, Ihii 
tl shntl be aa berara i 
adlng, per Wiliard, J., in McNamt 

6, Btil ml^lil <l not bs ame 
I'r. It. 431, Hand, J., «yi 
nmoval, ai however iaartl6 
i, but they oBiuiat be i 



in obTiooaly eonteiDplatea that the com- 
Btice, without any Turthei or addillonal 
Bilely, 4 Pr. B. 44, «ud the plainliff 

Illy court, of loune. Cunnn i. Whnlon, 5 l*i. 
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If the plaintiff eomptaijif for « diflwrent eanae of actioD, or the defendant fete np m 
different defence in hie answer fh>m that used before the justice, the proper remedj 
of the adverse party is by motion to strike ont the pleadinff« and require it to be con- 
formed to that in the court below. Brotherton t. Wright, 15 Wend. 240. TuthiU 
T. Clarke f 1 1 Wend. 642. But while the plaintiff is restricted to the same eaute of 
action, the restriction does not extend to matters of formt and his complaint in th* 
county court may be in a form adapted to that court, although it may differ from 
the form of his complaint before the justice. The test is, does it state the same 
eauie of action ? People ▼. Albany Com. Pleao^ 19 Wend. 123. A similar ruioy 
it m apprehended, will apply to the answer, and that if it state the same ground of 
defence a mere difference in form between it and the answer before the justice witt 
not invalidate it. See, per Hand, J., in Wendell ▼. Mitchell, eupra. 

The suit brought for tlie same canse in the county court is an action originaHy 
commenced in such county court, and not a suit originally commenced in a court ot 
a justice of the peace. Hyland v. Loomie, 3 Pr. R. 223. For the impoitance of 
this distinction, in case of appeal, see section 11 — and see note to sections 56 and 62. 

§ 61, [64.] (Amended.) — Costs. — ^If the judgment in the 
county court be for the plaintiff, he shall recover costs ; if it be 
for the defendant, he shall recover costs, except that upon a 
verdict he shall pay costs to the plaintiff, unless the judge 
certify that the title to real property came in question on the 
trial. 

The amendment is the substitution of the word " county " for the word " sopreme." 
As to the mode of entering judgment, see section 274 of this code. 

^ 62. [55.] (Amended.) — Answer of title as to one cause of 
action. — ^If, in an action before a justice, the plaintiff have 
several causes of action, to one of which the defence of title 
to real property shall be interposed, and as to such cause the 
defendant shall answer and deliver an undertaking, as pro- 
vided in sections fifty-five and fifty-six, the justice shall dis- 
continue the proceedings as to that cause, and the plaintiff 
may commence another action therefor in the county court. 
As to the other causes of action, the justice may continue his 
proceedings. 

The amendments of sections 60, 61 and 62, consist merely in the substitution in 
each section, of the word ** county** for the word ** supreme." 

§ 63. [56.] Docketing justices* Judgments^ and effect thereof. — 
A justice of the peace, on the demand of a party in whose 
favor he shall have rendered a judgment, shall give a tran- 
script thereof, which may be filed and docketed in the office of 
the clerk of the county where the judgment was rendered. 
The time of the receipt of the transcript by the clerk shall be 
noted thereon and entered in the docket ; and, from that time» 
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the judgment shall be a judgment of the county court. A cer- 
tified transcript of such judgment may be filed and docketed 
in the clerk's office of any other county, and with the like 
effect, in every respect, as in the county where the judgment 
was rendered ; except that it shall be a lien, only from the time 
of filing and docketing the transcript. But no such judgment 
for a less sum than twenty-five dollars, exclusive of costs, 
hereafter docketed, shall be a lien upon, or enforced against 
real property. 

So mach of this-Beetion as relates to the filing a transcript in a county other than 
fliat in which the jadgment was rendered, is taken from laws of 1845| p. 263 ; the 
former part of the section is from 2 R. 8. 3^44, s. 129. 

A jadffment rendered in a justice's court acquires no additional validity by being 
transcribed and docketed in the office of the county clerk, except that it then iMcomes 
a lioo npon the real estate of the judgment debtor. Nothing is added to its period 
of existence as a judgment. The lien of such a judgment continues only six years, 
unless the judgment is revived, and the lien ceases with the right of the judgment 
ereditor to maintain a snit upon it Young v. Renter, 4 Barb., S. C. R. 442. The 
provisions of the Revised Statutes, (2 R. S. 202, s. 3,) making a judgment a lien ten 
years from the time of docketing, applies only to judgments of courts of record, and 
not to judgments in justices' courts. lb., and Johneon v. Burrill, 2 Hill 238. Justices' 
jodgmeots are within 2 R. S. 224, s. 18, snbd. 2 ; by which actions on judgments 
of eoorts not of record are limited to six years. /6. Is the time for bringing an 
action now limited by the 90th section of this code 7 

See further note to section 68 of this code. 

^ 64. [57.] (Amended.) — Rules. — The following rules shall 
be observed in the courts of justices of the peace. 

1. 

The pleadings in these courts are : 

1. The complaint by the plaintiff; 

2. The answer by the defendant. 

2. 

The pleadings may be oral, or in writing ; if oral, the 
substance of them shall be entered by the justice in his docket ; 
if in writing, they shall be filed by him, and a reference to 
them shall be made in the docket. 

3. 

The complaint shall state, in a plain and direct manner, 
the facts constituting the cause of action. 
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4. 

The answer may contain a denial of the coonplaint, or of 
any part thereof, and also notice in a plain and direct man- 
ner, of any facts constituting a defence. 

5. 

« Pleadings are not required to be in any particular form, 
but must be such as to enable a person of common under- 
standing to know what is intended. 

6. 

Either party may demur to a pleading of his adversary, 
or any part thereof, when it is not sufficiently explicit to enable 
him to understand it, or it contains no cause of action or de- 
fence, although it be taken as true. 

7. 

If the court deem the objection well founded, it shall order 
the pleading to be amended, and, if the party refuse to amend, 
the defective pleading shall be disregarded. 

8. 

In case a defendant does not appear and answer, the 
plaintiff cannot recover, without proving his case. 

9. 

In an action or defence, founded upon an account or an 
instrument for the payment of money only, it shall be sufficient 
for a party to deliver the account or instrument to the court, 
and to state that there is due to him thereon, from the adverse 
party, a specified sum, which he claims to recover or set off. 

10. 

A variance between the proof on the trial, and the allega- 
tions in a pleading, shall be disregarded as immaterial, unless 
the court shall be satisfied that the adverse party has been 
misled to his prejudice thereby. 

11. {Amended.) 
The pleadings may be amended at any time before the 



trial, or during the trial, or upon appeal, when by such amend- 
rj ment substantial justice will be promoted. If the amend- 
aihl meot be made after the joining of the issue, and it be made 
to appear to the satisfaction of the court, by oath, that an ad- 
journment is necessary to the adverse party in consequence 
of such amendment, an adjournment shall be granted. The 
court may also, in its discretion, require as a condition of an 
amendment, the payment of costs to the adverse party. 

12. 

Execution may be issued on a judgment, heretofore or 
hereafter rendered in a justice's court, at any time within five 
years after the rendition thereof, and shall be returnable sixty 
days from the date of the same. 

13. 

If the judgment be docketed with the county clerk, the 
execution shsdl be issued by him to the sheriff of the county, 
and have the same effect, and be executed in the same man- 
ner as other executions and judgments of the couhty court, 
except as provided in section 63. 

14. 

The court may, at the joining of issue, require either party 
at the request of the other, at that or some other specified 
time, to exhibit his account on demand, or state the nature 
thereof as far forth as may be in his power, and in case of his 
default preclude him from giving evidence of such parts there- 
of as shall not have been so exhibited or stated. 

15. 

The provisions of this act, respecting forms of action, par- 
ties tq actions, the rules of evidence, and the times of com- 
mencmg action^ shall apply to these courts. A* Ici' i J'-yr.-. f- 

NoU to rvle 2. The provision for vtiitying pleadings is incapable of beinsf applied 
to oral pleadings. It is only those subscribed by the party that are to be yerified, and 
the oAth of a party to his verbal complaint or answer would be idle in the extreme. 
WiUiam9 ▼. Price, 3 Sand. S. C. R. 229. An answer of title most be writing. See 
•eetioii 55 of this code. 
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Note to ruU 5.— ^reat latitnde w allowed in pleadioga in eoorta of jimUcm of the 
peace, and courts construe them liberally. R088 ▼. Hamilton, 3 Barb., S. C. R. 609. 
Note to rule 8. — ^This proviaion waa not in the code of 1848, and a qoeetion aroee 
on thia point. Smith or Swift ▼. Faleoner, 1 Code Rep. 120, 2 Sand. S. C. R. 640. 
Museott Y. Miller, 1 Code Rep. 123. Everttt ▼. Liek, ih. 71. The plaintiff cannot 
take judgment for more than the amount mentioned in the summons. Partridge r. 
Chmldt 1 Code Rep. 85, and 2 Sand. S. C. R, 227, sub. nom. Partridge v. Thayer. 
The court of common pleas for the city and county of New- York held, that where 
in a justice's court a defeudant appears and puts in an answer^ the provisions of 
section 168 apply, and therefore where a defendant appeared and put in an answer 
of payment and set-off, held, that the plaintiff's demand was thereby admitted aad 
did not require to be proved. Young ▼. Moore^ 2 Code Rep., 243. See note to 
rule 2 of this section. DeCourey v. Spalding, 3 Code Rep. 16. 

Note to rule 11. — The amendment to this rule is the omission at the end of these 
words: be fixed by the court ; but no amendment shall be allowed after a witness is 
sworn on a trial, when an adjournment thereby will be made necessary. Justice's 
courts possess the same power as to amendments as courts of record. Fulton r. 
Heatont 1 Barb. S. C. R. 552, and see section 173 of this code. 

Note to rule 13. — An attorney at law may issue an execution to enforce the 
collection of a judfjrroeot rendered by a justice of the peace, in cases where a 
transcript has been filed and judgment docketed in the county clerk's office. 8ia%kin9 
▼. Page, 1 Code Rep., 107. 

Note to rule 14.— -See section 65 of this code and note. 

Note to rule 15. — See note to rule 2 of this section. This section corresponds to 
section 57 in the code of 1848. That section was decided not to extend to the efieet 
and operation of pleadings, and not to make sections 143 and 148 (ss. 121, 127,) 
applicable to pleadings in justices* courts. Cornell v. Smith, 2 Sand. S. C. R. 290. 
But section 168 has been held to apply to pleadings in justices* cowts. See note to 
section 168 of this code. Prior to the code ffoing into effect, a plea of puts darrein 
continuance was held, the only means the defendant had of introducing matters of 
defence arising after the issue joined and before the trial. Reeeequie ▼. Brownoom, 
4 Barb. S. C. R. 541 ; and where a defendant tendered such a plea and it was refused, 
and he appeared on the trial and examined witnesses, it was held on appeal that he 
had not thereby waived his right to such plea. lb. It is presumed that where such 
a plea would have been proper, an amendment of the answer already made will be 
allowed. See Houghton v. Skinner, 5 Pr. R 420. 

Whenever a judgment is rendered by a jostice against any party, (unless where 
it is otherwise expressly provided,) it most be with costs of the suit; but the whole 
amount of all the items of such costs are not, in any case, to exceed five dollars. 
The costs of a commission to examine foreign witnesses may be taxed in the judg- 
ment, although the same exceed the sum of five ddlars. (Laws 1841, p. 1 12.) 



TITLE VII. 

0/ Justices and other Inferior Courts in Cities.^ 

Chaptke I. Marine court in New- York city. 

11. Justices* courts in New-Tork city. 

in. Justices' courts of cities. 

IV. General provisions. 

Chapter I. 

Marine Court ofNew-York City. 
% 65. [68.] Jurisdiction. — The marine court of the city of 

* « Both parties have argued this point on the supposition that the prarision of the 



.Vew-York sball hare jurisdiction in the following caseB, and 
[lu other : 

1. Iq actions similar to those in which courts ofjustices of 
ihe peace have jurisdiction, as provided by sections 63 and 64. 

2. In an action upon ihe charier or a by-law of the corpo- 
mion of the city of New- York, where the penally or forfeiture 
shall exceed twenty-five dullara, and not exceed one hundred 
dollars. 

3. In an action between a person belonging to a vessel in 
the merchant service, and the owner, master, or commander 
thereof, demanding compensation for the performance, or 
Jamages for the violation, of a contract for services on board 
such vessel, during a voyage performed, in whole or in part, 
or intended to be performed, by such vessel, though the sum 
demanded exceed one hundred dollars. 

4. In an action by or against any person belonging to or 
on board of a vessel in the merchant service, for an assault 
and battery or false imprisonment, committed on board such 
vessel, upon the high seas, or in a place without the United 
Slates, of which the ordinary courts of law of this Slate have 
jurisdiction, though the damages demanded exceed one hun- 
dred dollars. But nothing in this or the last preceding subdi- 
vision of this section, shall give ihe court power to proceed 
in any of ihe cases therein referred to, as a court of admiralty 
or maritime jurisdiction.' 

la a cute STiiing Dnder the code of 1848, (lia plain tifB mi ae in Ihii eourt wera 
mittrd \o furiiiih the dcfendaol willi * bill of pHticulare, anil od iba plaiuliSs railing 
bill, IliB court »Dlerfd a judgment of non pro*. On appeal to lliB 
ba judgment was tevcnad, Ilia court holding that siaas the code took 
t thciT WB« DO louder any proviaion or praclics rrquiriDg bill of parliculura to be 
. B. Seotton 135 (now I5B] wu not applicable lo the complaini belov. Tliera 
■ n« allegation nor any reaaonnble inference that the plaintiflg' d 
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tor refiising lo doiiier a bill of parliculn™. Winitoie v. 
304. 3 Code Rep. 301 ; and aee lub-dityon 14 of Beetion 64. 

Wbere • non-reaident wai lued by a long aummoQs, and appenred on (lie reto 
day anJ aniwered, coDienlcd to an adjournment, appeared at Iha adjooruineDl a 
then cilijucled to tbe jurisdiction of the court, it was held that the objecliun csi 
too late -, and that it might well be iafeired from Ihe defeodinl'a acta, that he h 
agreed to enter on action wjlhoul proceaa. Robintoa v. Wtil, 1 Sand. S. C. R. 



r«Tiae4 (talatei relating to joatioei' courts apply to ibia city. 
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New-Yoik. The lawa eoverning thru court* will be found 
rf 1613." Jaekton t. IfAndoa, Code Rap. 186. 
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On an appeal from this court it was objected that the jadgrment was not actaally 
entered within four days of the hearing, the court said, — We do not think the objec« 
tion that the judgment was not actually entered until after four days, a sufficient 
ground of reversal. The statute requiring justices to enter judgment in their dockets 
within four days, does not apply to the marine court. The judgment was pro- 
nounced within the period limited by the act, and although it may be true that the 
time for appealing would not begin to run until the judgment was actually rendered, 
we think the statute was sufficiently complied with. Cohen t. Cott, 3 Code Rap. 23. 



Chapter II. 

Justices* Courts f in New^York City. 

% 66. [69.] Jurisdiction. — The assistant justices' courts in 
the city of New- York, shall hereafter be styled the justices* 
courts in the city of New- York, and shall have jurisdiction 
in the following cases : 

1. In actions similar to those in which justices of the peace 
have jurisdiction, as provided by sections 53 and 54. 

2. In an action upon the charter or a by-law of the corpo- 
ration of the city of New-York, where the penalty or forfeiture 
shall not exceed one hundred dollars. 

See Laws of 1848, c. 153, p. 349. The statute permitted a non-resident plaintiff 
to sue in a justice's court by a short summons, having not less than two nor more 
than four days to run. He could also sue by the ordinary summons, haying not less 
than six nor more than twelve days to run. Such a plaintiff sued by a summons, 
dated January 12, and returnable Monday, January 17 ; and it was held, that 
such a summons conferred no jurisdiction. King v. Dowdall, 2 Sandf. S. C. R. 131, 
3 Code Rep. 200. An assistant justice has jurisdiction where the plaintiff reaidee in 
his district, thus where the plaiutiffresided in the eighth ward, being one of the wards 
for which the justice was appointed, and one of the defendants resided in Queen's 
Countv, and the other in the twelfth ward, it was held, the justice had jurisdiction. 
Murphy V. Mooney, 2 Sand. S. C. R. 288, 3 Code Rep. 200. But au assistant 
justice elected under the act of 1848, has no jurisdiction where the defendant and 
one of the plaintifli reside in the city, and neither of the parties reside in a ward 
within the justice's district Cornell ▼. Smith, 2 Sand. S. C. R. 290, 3 Code 
Rep. 201. Appearing and pleading without objection, do not waive the defect, nor 
confer jurisdiction, the statute being peremptory that the justice shall dismiss the 
cause. lb. Hence an objection that a justice's court has not jurisdiction of the person 
is not waived by an answer omitting to raise it. lb. The justice need not wait an 
hour after the time for appearance mentioned in the summons, before proceeding 
with the cause. Klenek t. De Forest, 3 Code Rep. 185. See 2 R. S. 323. 

And by Laws of 1848, p. 404, it is enacted, that the justices' courts of the city of 
New-York, established by the act in relation to justices' and police courts in the city 
of New-York, passed March 30, 1848, shall be designated as the assistant justices' 
courts in the city of New- York, and such courts shall be deemed to be the courts 
referred to in the code, as the assistant justices' courts of the city of New- York, and 
shall have the jurisdiction mentioned in section 59 (now 66) of that act. 



53 



Chaptbr III. 

The Justices^ Courts of Cities. 

% 67. [60.] Jurisdiction. — The justices' courts of cities 
shall have jurisdiction in the following cases, and no other : 

1. In actions similar to those in which justices of the peace 
have jurisdiction, as provided by sections 53 and 54. 

2. In an action upon the charter or by-laws of the corpo- 
rations of their respective cities, where the penalty or forfeiture 
shall not exceed one hundred dollars. 

See as to theee coarts 2 R. S. 323. Laws of 1848, p. 66, enact that all the pro- 
▼iaona of the act entitled ** An act in relation to fraudulent debtors," passed March 
30th, 1838, shall extend to judgments rendered before the justices' courts of the cities 
of Albany, Troy, and Hudson. 

And Laws of 1849, p. 23, enact that the courts of justices' of the peace in the 
city of Rochester, shall have jorisdtction in actions upon the charter, or by-laws of 
said corporation, where the penalty or forfeiture shall not exceed 9 100. Are these 
pnmaioos repealed 7 



Chapter IV. 

General Provisions. 

^ 68. [61.] (Amended.) — Sections d^ to 64 applicable to this 
tide. — The provisions of sections db to 64, both inclusive, re- 
lating to forms of action, to pleadings, to the times of com- 
mencing actions, to the rules of evidence, to filing and docket- 
ing transcripts of judgments, to their effect and the mode of 
enforcing them, and to proceedings where title to real prop- 
erty shall come in question, shall apply to the courts em- 
braced in this title ; except that after the discontinuance of 
the action in the inferior court, upon an answer of title, the 
new action may be brought either in the supreme court, or in 
any other court having jurisdiction thereof; and except, also, 
that in the city and county of New-York, a judgment of twenty- 
five dollars or over, exclusive of costs, the transcript whereof 
is docketed in the office of the clerk of that county, shall have 
the same effect as a lien, and be enforced in the same manner 
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as, and be deemed a judgment of the court of common pleas for 
the city and county of New- York. 

The amendment is the insertion of the words — '' and he deemed " printed in italic. 
No doubt the legislatare intended to substitute the word ** county " for the word 
tupreme in this section, but they have not done so. 

The justice is bound to give a transcript on demand to any party interested in 
the judgment, oti l>eing paid for such transcript (Laws of 1841, p. 114.) If the 
justice refuses, a mandamus will lie to compel the deliTery of the transcript. 8 Cow. 
133. The filing a transcript deprives the justice of any further control over the 
judgrment. Re Sholts, 3 Cow. 506. The transcript may be made after the expira- 
tion of the justices* term of office. Maynardv. Thompeon^ 8 Wend. 393 ; and it 
need not show jurisdiction on its face. Jaekeon t. Rowland, 6 Wend. 666. Jaekean 
Y. Jonee, 9 Cow. 182, 10 Cow. 233. Jaekmm t. Lowee^ 9, Cow. 162, 10 Cow. 233. 
This section corresponds to section 61 in the code of 1848, and that section was 
held not to make sections 143 and 148 (ss. 121, 127.) applicable to pleadings in 
justices' courts. Cornell y. Smith, 2 S. C. R. 290, 3 Code Rep. 201. But section 
168 has been held to be applicable to pleadings in justices' courts. See note to 
sections 63 and 168. 

After a judgment in a county court of one county, if an execution be iasoed 
into another county before any transcript filed in that county, the court may order a 
tnuiscript to be filed nunc pro tunt^ Roth y. SehUot, 6 Barb. & C. R. 308. 



PART 11. 



OF CIVIL ACTIONS. 



TITLE I. Thba Fokm. 

II. Tims of Commenoino them. 

III. Parties. 

IV. Place of Tiial. 

V. Manner of Commencing. 

VI. Pleadings. 
VIL Provisional Remedies. 
VIII. Trial and Judgment. 

IX. Execution of the Judomb^i^. 
X* Costs. 

XL Appeals. 

XII. Miscellaneous Proceedings. 
XIII. Actions in Particular Cases. 
XIV.. Provisions Relating to Existing Suits. 

XV. General Provisions. 



TITLE L 
JPorm of CivU Actions. 

Section 69. Distinction between actions at law and suits in equity, abolished. 

70. Parties how designated. 

71. Actions on judgments. 

72. Feigned issaes, abolished. 

• 

^ 69. [62.] DUtinction between actions at law and suits in 
equity abolished. — The distinction between actions at law, and 
suits in equity, and the forms of all such actions and suits, 
heretofore existing, are abolished ; and there shall be in this 
state, hereafter, but one form of action, for the enforcement or 
protection of private rights and the redress of private wrongs, 
which shall be denominated a civil action. 

The eflfect of this section has been much discussed and has elicited remarks in 
sereral cases. In Shaw ▼. Jayntt (4 Pr. R. 119, 122.) Welles J. said, it is a mis- 
take to suppose that the distinction between law and equity is abolished, it is only 
the distinction of actions that is abolished. The common law remains as much the 
standard of civil rights as ever, it is the great rule of action for the citizen. Equity is 
as it always was auxiliary to the common law, and is neyer to be uiToked excepting 
where the roles of law are found inadequate to afford such relief, as the pecollar 
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circuiDftancef of particular cases demand, and per Mason J. While, howerer, the 
code has abolished all distinction between law and equity, so far as tho form of the 
action and the jurisdiction of this (the supreme) court, is concerned, and so far as the 
mode of commencing suits and the forms of pleadings, &c. are concerned, still thero 
is recognized so far as the forum (that is a jury or the court,) before which the trial 
shall be had, to a certain extent a distinction still, Hill y. Me Carihy^ 3 Code Rep. 
49. Again Willord says : " The code has abolished the distinction of the forme of 
action which formerly existed; but for the purposes of costs at least, it recognizee the 
character of actions as formerly underBtood.*' Hinds t. Myers, 4 Pr. R. 316, 357, 
and per Barculo J. 

** Although the forms of actions are abolished, the principles which goYem them 
are retained/' McMaster v. Booth, 4 Pr. R. 427, 428, 3 Code Rep. 111. 

Again, Gridley J., says: It should not be forgotten that all distinetions between 
actions at law and suits in equity has been abolished. Munson y. Hagerman, 5 Pr. 
R. 223, 226, and see also per Welles, J. in Merrifield y. Cooley, 5 Pr. R. 272, 273. 
In another case {Row v. Roto, 4 Pr. R. 133.) Barculo J., said, ** The legal action 
of the code is expressly substituted for suits in equity. All the foregoing cases were 
decided in the supreme court, but the question has been passed upon in the superior 
court of the city of New- York, and at a general term of that court, present Oakley 
Ch. J., and Sandford and Paine, J J., it was said : 

A much broader effect has been claimed for the abolition of the distinction be- 
tween legal and equitable remedies than was ever intended by the Legislature. The 
first section of the code shows what was intended by the word '* remedies." It ie 
limited to actions and special proceedings, and the declared object of the preamble to 
the code is simply to abolish the distinction between legal and equitable actions. 
There is no ground for supposing that there was any design to abolish the distinction 
between the modes of relief known to the law as legal and equitable, or to substitute 
the one for the other, in any case. Those modes of relief — the judgrment or the de- 
cree — to which a party, upon a certain state of facts, was entitled, were fixed by the 
law of the land. No inference or deduction from a statute, nothing short of a posi- 
tive enactment, could change them. The code contains no such enactment, and 
we do not perceive in it any couutenance for an inference or deduction to that e^et. 
Linden y. Fritz^ 3 Code Rep. 164. 5 Pr. R. 188, 191. In the last named case the 
important question was passed upon as to the course to be pursued where a party 
has co-existent both a legal and equitable remedy. In that case the complaint was to 
recover possession of leasehold property for alleged breaches of the covenants in the 
lease. The complaint, after setting forth the violations of covenant for which the 
plainti£& sought to recover, prayed for a judgment of forfeiture of the term of yeais 
— that the defendants be for that cause dispossessed, and that the plaintifi be put 
into possession of the premises. It then prayed for an injunction to restrain the de- 
fendants from making alterations in the buildings, and from using them for retailing 
liquors, and in other modes prohibited by the covenants in the lease. The court said : 
The forfeiture and re-entry prayed, are the relief heretofore granted in the action of 
ejectment brought for the recovery of demised premises. The injunction asked, is 
purely equitable relief, heretofore given in a chancery suit, and in conformity to the 
principles of equity. The ejectment brought to effect a re-entry, for breeehefe of the 
condition in a lease, has always been regarded in the law as a hard actions-one 
strictissimi juris ; and the English chancery reports abound in cases in which the 
courts of equity have been importuned to relieve tenants against the forfeitures claim- 
ed in such actions. A proceeding like that before us would never have been thought 
of under the system of remedies in force prior to the code. Ekjuity abhors forfeitures, 
and always relieves against them when possible to do so ; and no man would have 
ventured under that system, to ask her for one of her most benign remedies, while in 
the same breath he demanded from her a rigorous forfeiture of his opponent's estate 
in the subject of the controversy. Does the code make any change in this respect? 
Can a plaintiff, under the code, ask for equitable relief, and in the same suit demand 
a forfeiture? We are clear that the code has not altered the rule. It has abolished 
the distinction between the legal and equitable remedies, but it has not changed the 
inherent difference between legal and equitable relief. ITnder the code, the proper 
relief, whether legal or equitable, will be administered iu the same form of proceed- 
ing. In some cases, alternative relief may be prayed, and relief be granted, in one 
or the other form, in which cases an action at law was necessary Iwfore, to attain 
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IIm «I6 IbriDa and a bill io equity* to reach the other. A lait for epeeific perform- 
it one of that description. Bat we think inconsistent relief can be no more 



DOW than it conld be under the old system. A vender cannot now exhibit a 
eomplaiot, demanding payment of an instalment of purchase money in arrear, and 
alM finfehnre of the contract of sale, and lestoration of the poesession, even if the 
eoaCnct expressly provided for such payment and forfeiture. There can be no better 
iUmtration of our meaning than this case. The forfeiture of the term is a relief to- 
tally ioeoosistent with any equitable remedy. The JeBSor may pursue his remedy 
for a re-entry, or proceed for an injunction and damages, leaving the tenant in poe- 
oenon. He has an undoubted option to do either, — he cannot do both. " He that 
seeks eqoity must do equity," is a maxim which lies at the foundation of equity juris* 
prudence, and it is not at all afiected by any change of remedies. Jb, 
See further on this point, note to section 140 of this code. 

^ 70. [63.] Parties, how designated. — In such action, the 
party complaining shall be known as the plaintiflT, and the 
adverse party as the defendant. 

^71. [64.] Actions on jiulgments, — No action shall be 
brought upon a judgment rendered in any court of this State, 
except a court of a justice of the peace, between the same 
parties, without leave of the court for good cause shown, on 
notice to the adverse party ; and no action on a judgment 
rendered by a justice of the peace, shall be brought in the same 
couoty within five years after its rendition, except in case of 
his death, resignation, incapacity to act, or removal from the 
county, or that the process was not personally served on the 
defendant, or on all the defendants, or in case of the death of 
some of the parties, or where the docket or record of such 
judgment is or shall have been lost or destroyed. 

Under section 64 of the code of 1848, which in the parts material to the question 
are identical with this, it was held by the superior court that assistant justices' courts 
came within the description of justices' courts in the section mentioned, and that a 
justices* judgment recovered before the code took effect, was not within [section 
64 of code of 1848,] this section. Maguire v. Gallagher, 2 Sand. S. C R. 402. 
1 Code Rep. 127. The court of common pleas for the city and county of New- 
Ywk, have, however, decided differently in Milli v. Wintlow, 3 Code Rep. 44. 
[see note to sub. 1 of sec. 53 ante.] 

This section as it stood in the code of 1848, was held not to preTent a judgment 
creditor, whose execution wss issued and returned unsatisfied before the code went 
into effect, from proceeding against his debtor by a complaint in the nature of a cred- 
itor's bill, without first obtaining the leave of the court in which the judgment was 
recovered. Quick v. KeeUvy 2 Sand. S. C. R. 231, 3 Code Rep. 205. DuTiham v. 
NiekoUon, 2 Sand. S. C. R. 636. 

§ 72. [66.] Feigned issues abolished. — Feigned issues are- 
abolished ; and instead thereof, in cases where the power now 
exists to order a feigned issue, or when a question of fact, not 
pal in issue by the pleadings, is to be tried by a jury, an order 
for the trial may be made, stating distinctly and plainly, the 

4 
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question of fact to be tried, and such order shall be the only 
authority necessary for a (rial. 

See rules of Bopreme coort, in appendix, rale 71. 



TITLE II. 



Time of commencing civil actions. 



Chaftkr I. In general. 

II. For the recovery of real property. 
III. Other than for the recovery of real property. 



IV. General provieioni. 



Chapter I. 



Time of commencing actions in general, 

Sbction 73. Repeal of existing limitations. 

74. Time for commencing actions, &c. 

^ 73. [66.] Repeal of existing limitations, — The provisions 
contained in the chapter of the revised statutes, entitled " of 
actions and the times of commencing them," are repealed, and 
the provisions of this title are substituted in their stead. This 
title shall not extend to actions already commenced, or to cases 
where the right of action has already accrued ; but the statutes 
now in force shall be applicable to such cases, according to the 
subject of the action, and without regard to the form. 

Section 66 of the code of 1848, for which this section was snhatitnted, repealed 
only the 2d, 3d, 4th and 5th articles of the chapter of the revised statutes referred to. 
In other respects the sections are identical. A question has arisen, whether this 
section excludes the provision contained in section 99 now 110, audit was deci- 
ded that this section had no application to section 99 now 110. Wadtworth T. 
Thomaa, 3 Code Rep. 227, and see section 110 of this code, and note. 

§74. [67.] (Amended.) — Period of limitation^ answer ^ifc. — 
Civil actions can only be commenced within the periods pre- 
scribed in this title, after the cause of action shall have accrued, 
•except where, in special cases, a different limitation is pre- 
scribed by statute, and in cases mentioned in section seventy- 

'* The principle of the statute of limitations is appl icable by analogy to demands 
proeecoted in the snrrograte's court without any express provision. Re De la erois 
deee'd, 1 Bradford, Surrogate Rep. I. 
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three. But the objection that the action was not commenced within 
Ae time limited, caji only be taken by answer. 

Tbe amendment connets in the addition of the wordi at the end printed in 
iUlie. 



Chaptbr II. 
Time of commencing actions for the recovery of real property. 

SionoN 75. When the people will not sue. 

76. When action cannot be brought by grantee from the State. 

77. When actions by the people or their grantees to be brought within 

twenty years. 

78. Seisin within twenty years, when necessary. 

79. Seisin within twenty years, when necessary in action or defence 

foanded on title, &c. 

80. Action after entry, or right of entry. 

eil . Possession when resumed. Occupation when deemed nnder legal title. 

82. Occupation under written instrument, 6lc. 

83. Adverse possession, under written instrument, &c. 

84. Premises actually occupied, held adversely. 

85. Adverse possession under claim of title not written. 

86. Relation of landlord and tenant, as affecting adverse possession. 

87. Descent cast. Effect of. 

88. Persons under disability. 

^ 76. When the people will not sue. — The people of this State 
will not sue any person for or in respect to any real property, 
or the issues or profits thereof, by reason of the right or title of 
die people to the same, unless, 

1. Such right or title shall have accrued within forty years 
before any action or other proceeding, for the same, shall be 
commenced ; or udless, '- 

2. The people, or those from whom they claim, shall have 
received the rents and profits of such real property, or of some 
part thereof, within the space of forty years. 

§ 76. When action cannot be brought by grantee from the 
State. — ^No action shall be brought for, or in respect to, real 
property, by any person claiming by virtue of letters patent, or 
grants from the people of this State, unless the same might have 
been commenced by the people, as herein specified, in case 
such patent or grant had not been issued or made. 

§ 77 . When actions by the people or their grantees to be brought 
within twenty years. — When letters patent or grants of real prop- 
erty shall have been issued or made by the people of this 
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State, and the same shall be declared void by the determinatioD 
of a competent court, rendered upon an allegation of a fraudu- 
lent suggestion, or concealment, or forfeiture, or mistake, or 
ignorance of a material fact, or wrongful detaining, or defective 
title, in such case, an action for the recovery of the premises- 
so conveyed, may be brought either by the people of this state, 
or by any subsequent patentee or grantee of the same premises, 
his heirs or assigns, within twenty years after such determina- 
tion was made, but not after that period. 

^ 78. JSeisin within twenty yearsj when necessary. — No action 
for the recovery of real property, or for the recovery of the 
possession thereof, shall be maintained, unless it appear that 
the plaintiff, his ancestor, predecessor, or grantor, was seized 
or possessed of the premises in question within twenty years 
before the commencement of such action. 

^79. Seisin within twenty years, when necessary in action or 
defence founded on title. — No cause of action or defence to an 
action founded upon the title to real property, or to rents or 
services out of the same, shall be effectual, unless it appear 
that the person prosecuting the action, or making the defence, 
or under whose title the action is prosecuted or the defence is 
made, or the ancestor, predecessor or grantor of such person, 
was seized or possessed of the premises in question, within 
twenty years before the committing of the act in respect to 
which such action is prosecuted or defence made. 

<^ 80. Action after entry or right of entry. — No entry upon 
real estate shall be deemed sufficient, or valid as a claim, un- 
less an action be commenced thereupon within one year after 
the making of such entry, and within twenty years from the 
time when the right to make such entry descended or accrued. 

^81. Possession presumed. Occupation, when deemed under 
legal title. — In every action for the recovery of real property, 
or the possession thereof, the person establishing a legal title to 
the premises, shall be presumed to have been possessed thereof 
within the lime required by law; and the occupation of such 
premises by any other person, shall be deemed to have been 
under and in subordination to the legal title, unless it appear 
that such premises have been held and possessed adversely to 
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6ucb legal title, for twenty years before the commencement of 
«ucb action. 

^ 82. Occupatmn under written instrument, — Whenever it 
shall appear that the occupant, or those under whom he claims, 
entered into the possession of premises under claim of title, 
exclusive of any other right, founding such claim upon a writ- 
ten instrument, as being a conveyance of the premises in ques- 
tion, or upon the decree or judgment of a competent court; 
and that there has been a continued occupation and possession 
of the premises included in such instrument, decree or judg- 
ment, or of some part of such premises, under such claim, 
for twenty years, the premises so included shall be deemed 
to have been held adversely, except that where the premises 
so included consist of a tract divided into lots, the possession 
of one lot shall not be deemed a possession of any other lot of 
the same tract. 

^ 83. Adverse posssssion, — For the purpose of constituting 
an adverse possession, by any person claiming a title founded 
^poD a written instrument, or a judgment or decree, land 
shall be deemed to have been possessed and occupied in the 
following cases : 

1. Where it has been usually cultivated or improved ; 

2. Where it has been protected by a substantial inclosure; 

3. Where, although not inclosed, it has been used for the 
supply of fuel or of fencing limber, for the purposes of hus- 
bandry, or the ordinary use of the occupant ; 

4. Where a known farm or a single lot has been partly 
improved, the portion of such farm or lot that may have been 
left not cleared, or not inclosed according to the usual] course 
and custom of the adjoining country, shall be deemed to have 
been occupied for the same length of time as the part improved 
and cultivated. 

^ 84. Premises actually occupied, held adversely, — Where it 
shall appear that there has been an actual continued occupa- 
tion of premises, under a claim of title, exclusive of any other 
right, but not founded upon a written instrument, or a judg- 
ment or decree, the premises so actually occupied, and no 
other, shall be deemed to have been held adversely. 
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^ 86. Adverse possession under claim not written. — For the 
purpose of constituting an adverse possession, by a person 
claiming title not founded upon a written inStrument, or a judg- 
ment or decree, land shall be deemed to have been possessed 
and occupied in the following cases, only : 

1. Where it has been protected by a substantial inclosure y 

2. Where it has been usually cultivated or improved. 

^ 86. Relation of landlord and tenant. — Whenever the re- 
lation of landlord and tenant shall have existed between any 
persons, the possession of the tenant shall be deemed the pos- 
session of the landlord, until the expiration of twenty years 
from the termination of the tenancy ; or where there has been 
no written lease, until the expiration of twenty years from the 
time of the last payment of rent; notwithstanding that sucb 
tenant may have acquired another title, or may have claimed 
to hold adversely to his landlord. But such presumptions 
shall not be made after the periods herein limited. 

^ 87. Descent cast. — The right of a person to the posses- 
sion of any real property, shall not be impaired or aSected by 
a descent being cast in consequence of the death of a person 
in possession of such property. 

§ 88. Persons under disabilities. — If a person entitled to 
commence any action for the recovery of real property, or to 
make an entry or defence founded on the title to real property, 
or to rents or services out of the same, be at the time such title 
shall first descend or accrue to either; 

1. Within the age of twenty-one years, or, 

2. Insane, or, 

3. Imprisoned on a criminal charge, or in execution upon 
conviction of a criminal offence for a term less than for life, or 

4. A riiarried woman ; 

The time, during which such disability shall continue, 
shall not be deemed any portion of the time in this chapter 
limited for the commencement of such action, or the making 
of such entry or defence ; but such action may be commenced, 
or entry or defence made after the period of twenty years, and 
within ten years after the disability shall cease, or after the 
death of the person entitled who shall die under such disability ; 
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but such action shall not be commenced, or entry or defence 
made after that period. 



Chaptbr III. 

Time of commencing actions other than for the recovery of real 

property. 

Ssorioa S9. Dmitfttion preicribed. 

90. Twenty yean. 

91. Six yean. 

92. Three yean. 

93. Two yean. 

94. One year. 

95. Action upon a current account. 

96. Action for penalties. 

97. Actions for other relief. 

98. Actions by the people. 

^ 89. [69.] Periods of limitation prescribed. — The periods 
prescribed in section 74 for the commencement of actions 
other than for the recovery of real property, shall be as 
follows : 

§ 90. [70.] Ttoenty years. — Within twenty years : 

1. An action upon a judgment or decree of any court of 
the United States, or of any State or territory within the United 
States. 

2. An action upon a sealed instrument. 

§ 91. [71.] Six years. — Within six years. 

1. An action upon a contract, obligation, or liability, ex- 
press or implied ; excepting those mentioned in section 90. 

2. An action upon a liability created by statute, other than 
a penalty or forfeiture. 

3. An action for trespass upon real property. 

4. An action for taking, detaining, or injuring any goods 
or chattels, including actions for the specific recovery of per- 
sonal property. 

6. An action for criminal conversation, or for any other 
injury to the person or rights of another, not arising on con- 
tract, and not hereinafter enumerated. 

6. An action for relief, on the ground of fraud ; in cases 
which heretofore were solely cognizable by the court of chan- 
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eery ; the cause of action in such case not to be deemed to 
have accrued, until the discovery by the aggrieved party, of 
the facts constituting the fraud. % 

A 8arrogate*B decree for a money payment would form the basis of an action at 
law, and not beio]^ the decree of a court of record uuless suit be brought therein in 
six years, the statute of limitations may be set up as a bar. In the matter of the 
estate of Delacroix J deceased. 1 Bradford's Surrogate Rep. 1. 

'^ 92. [72.] Three years, — Within three years : 
1. An action against a sheriff, coroner, or constable, upon 
a liability incurred by the doing of an act in his official capa- 
city, and in virtue of his office, or by the omission of an of- 
ficial duty ; including the non-payment of money collected 
upon an execution. But this section shall not apply to an 
action for an escape. 

2. An action upon a statute, for a penalty or forfeiture, 
where the action is given to the party aggrieved, or to such 
party and the people of this State, except where the statute 
imposing it prescribes a different limitation. 

§ 93. [73.] Tico years. — Within two years. 

1. An action for libel, slander, assault, battery, or false 
imprisonment. 

2. An action upon a statute, for a forfeiture or penalty to 
the people of this State. 

§ 94. [74.] One year, — Within one year : 

1. An action against a sheriff or other officer, for the 
escape of a prisoner arrested or imprisoned on civil process. 

<^ 95. [76.] Action upon a current account. — In an action 
brought to recover a balance due upon a mutual, open, and 
current account, where there have been reciprocal demands 
between the parties, the cause of action shall be deemed to 
have accrued from the time of the last item proved in the ac- 
count on either side. 

An account, in which part of the items are within six years, and part of them 
beyond six years, is not saved by the former from the operation of the statute of lim- 
itations against the latter where there arc no items of account on the other side. 
There must be items of account on both sides (o make a mutual account, and it is 
only in mutual accounts that an item within six years, saves those within six yean, 
from being barred by the statute. Hallock v. Loeee, 1 Sand. S. C. R. 220. 

^96. [76.] Actions for penalties s Sfc, — An action upon a 
statute for a penalty or forfeiture, given- in whole or in part, 
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to any person who will prosecute for the same, must be com- 
menced wilhin one year after the commission of the offence ; 
and if the action be not commenced within the year by a pri- 
vate party, it may be commenced within two years there- 
after, in behalf of the people of this State, by the attorney- 
general, or the district-attorney of the county where the of^ 
fence was committed. 

§ 97. [77.] Actions for other relief. — An action for relief, 
not hereinbefore provided for, must be commenced within ten 
years after the cause of action shall have accrued. 

§98. [78.] Actionsby the people. — The limitations prescribed 
in this chapter shall apply to actions brought in the name of 
the people of this State, or for their benefit, in the same man- 
ner as to actions by private parties. 

Chapter IV. 
General Provisions as to the time of commencing Actions. 

8ienoN 99. When action deemed commenced. 

100. Exception, defendant out of State. 

101. Exception, as to person under disabilities. 

102. Death of person entitled, before limitation expires. 

103. Suits by aliens. 

104. Where judgment reversed. 

105. Stay of action by injunction, &c. 

106. Disability must exist when right accrued. 

107. Two or more disabilities. 

108. This title when not to apply. 

109. The like. 

110. New promise must be in writing. 

^99. [79.] (Amended.) — When action deemed commenced. — 
An action is commenced as to each defendant when the sum- 
mons is served on him, or on a co-defendant, who is a joint 
contractor, or otherwise united in interest with him. 

An attempt to commence an action is deemed equivalent 
to the commencement thereof, within the meaning of this title, 
when the summons is delivered, with the intent that it shall 
be actually served, to the sheriff, or other officer of the county, 
in which the defendants, or one of them, usually, or last re- 
sided ; or, if a corporation be defendant, to the sheriff, or other 
officer of the county, in which such corporation was established 
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by law, or where its general business was transacted, or where 
it kept an office for the transaction of business. But such an 
attempt must be followed by the first publication of the sum- 
mons, or the service thereof within sixty days. 

Thif amendment is yexy exteniive, the nature of it will be beat aeen by compar* 
ing the lectiona. Section 99 of the code of 1849, was aa followa : 

** An action ahall not be deemed commencedi within the meaning of thia titlOr 
unleaa it appear : 

1. That the auromona or other proceas therein waa duly aerved upon the de- 
fendanta, or one of them ; or, 

2. That the summoni or other proceaa waa dellTered, with the intent that it 
ahould be actually served, to the sheriff or other officer of the county in which the 
defendants, or one of them, usually or Uat resided ; or, if a corporation be defendant, 
to theaheriff, or other officer of the county, in which auch corporation waa eatabiiah- 
ed by law, or where its general business was transacted, or where it kept an office 
for the transaction of business. 

But an action ahall be deemed commenced for all purposes, at the time the com- 
plaint is verified, provided that the summons or other process thereupon issued be de- 
livered to the sheriff or other officer, on the same or next five succeeding daya and 
be followed by the actual service thereof, on the defendauta, or on one or more of 
them." 

The amendment to this and the next suoceeding section is that recommended by 
the codifiers report of 1850 (civil code, s. 582) and in a note it is said : ** This sec- 
tion and the next are changed in phraseology so as to avoid the incongruity of the 
former provision which allowed two modes of commencing an action inconaiatent 
with each other." See aection 127 of thia code. 

§ 100. [80.] (Amended.) — Exception^ defendant out of State* 
If, when the cause of action shall accrue against any person^ 
he shall be out of the State, such action may be commenced 
within the terms herein respectively limited, after the return 
of such person into this State; and if, after such cause of ac- 
tion shall have accrued, such person shall depart from, and 
reside out of this State, the lime of his absence shall not be 
deemed or taken as any part of the time limited for the com- 
mencement of such action. 

We insert section 100 of the code of 1849 entire, for the reasons mentioned in 
the note to section 99. 

** If, when the cause of action shall accrue, against a person, he be out of the 
State, the actiou may be commenced within the term herein limited, after his retnm 
to the State ; and if after the cause of action shall have accrued, he depart from the 
State, the time of his absence shall not be part of the time limited for the com- 
mencement of the action." 

Successive absences cannot be accumulated and the aggregate deducted from the 
time elapsed after the accruing of the action. The statute provides only for a sin- 
gle departure and return, after which it continues to run, notwithstanding any aub- 
aequent departure. Cole v. Jetttupy 2 Barb. S. C. R. dU9. 

The superior court of the city of New-York, dissenting from some of the conclu- 
sions arrived at in Cole v. Jeesupt supra , have confirmed it as to the point above cited 
and held in addition, that the statute applies to both residents and non-residenta 
Ford V. Babcock, 2 Sandf. S. C. R. 518. 

'^ 101. [81.] (Amended.) — Exception^ persons under dua* 
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hiluies. — If a person entitled to afpmlmr bring an action men- 
tioned in the last chapter, except for a penalty or forfeiture, 
or against a sheriff, or other officer, for an escape, be at the 
time the cause of action accrued, either : 

1. Within the age of twenty-one years; or, 

2. Insane ; or, 

3. Imprisoned on a criminal charge, or, in execution under 
the sentence of a criminal court, for a term less than his natu- 
ral life ; or, 

4. A married woman : 

The time of such disability is not a part of the time limited 
for the commencement of the action, except that the period 
tnthin which the action must be brought^ cannot be extended more 
than Jive years by any such disability ^ except infancy, nor can it 
he so extended in any case longer than one year after the disability 
ceases. 

The materia] amendment to thia sectioD ii the inaertion of the worda printed in. 
italic. It will be obaerved, that thia section doea not apply to actiona for the reeoT- 
ery of real property, or for a penalty or forfeiture, or againat a ■beriff', or other officer. 
. The amendment ia taken from the codifiers' report of 1850 [see 571,] and the 
reaaon there given for the amendment ia, that *^ actiona can be brought by persona 
ander diaability and the rights of persons in possession, require they should be- 
broaght or abandoned. It will be remembered, that the operation of thia proviaion 
ia proapectiye and efiecta no righta already accrued." 

^ 102. [82.] Death of person entitled before limitation expires. 
If a person entitled to bring an action die before the expiration 
of the time limited for the commencement thereof, and the 
cause of action survive, an action may be commenced by his 
representatives, after the expiration of that time, and within 
one year from his death. If a person against whom an action 
may be brought die before the expiration of the time limited 
for the commencement thereof, and the cause of action sur- 
vive, an action may be commenced against his executors or 
administrator after the expiration of that time, and within one 
year after the issuing of letters testamentary, or of adminis- 
tration. 

^ 103. [83.] Actions by Aliens* — When a person shall be 
an alien, subject or citizen of a country at war with the United 
States, the time of the continuance of the war shall not be part 
of the period limited for the commencement of the action. 
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§ 104, [84.] Where judgment reverted. — If an action shall 
be commenced within the time prescribed therefor, and a 
judgment therein for the plaintiff be reversed, on appeal, the 
plaintiff, or if he die and the cause of action survive, his heirs 
or representatives, may commence a new action within one 
year after the reversal. 

<§ 106. [85.] Time of stay by injunction^ Sfc. — When the 

commencement of an action shall be stayed by injunction, or 

statutory prohibition, the time of the continuance of the in* 

junction, or prohibition, shall not be part of the time limited 

for the commencement of the action. 

"§ 106. [86.] Disability must exist when right of action ac" 
crued. — No person shall avail himself of a disability, unless it 
existed when his right of action accrued. 

^ 107. [87.] Where several disabilities^ all must be removed* 
When two or more disabilities shall co-exist, at the time the 
right of action accrues, the limitation shall not attach until 
they all be removed. 

See amendment to fection 101. 

§ 108. [88.] This title not applicable to bUlSf 4^., qfcorpo* 
rations^ or to bank notes, — This tide shall not affect actions to 
enforce the payment of bills, notes, or other evidences of debt 
issued by moneyed corporations, or issued or put in circulation 
as money. 

"§ 109. [89.] Nor to actions against directors f 4^., of moneyed 
-corporations or banking associations. Limitation in such case* 
prescribed. — This title shall not affect actions against directors 
or stockholders of a moneyed corporation, or banking associa- 
tions, to recover a penalty or forfeiture imposed, or to enforce 
a liability created, by law ; but such actions must be brought 
within six years after the discovery, by the aggrieved party, 
of the facts upon which the penalty or forfeiture attached, or 
the liability was created. 

*§ llO. [90.] Acknowledgment or new promise must be made 
in writing, — No acknowledgment or promise! shall be sufficient 
evidence of a new or continuing contract, whereby to take the 
case out of the operation of this title, unless the same be con- 
tained in some writing signed by the party to be charged 
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thereby ; but this section shall not alter the eflfect of any pay- 
ment of principal* or interest. 

The 90th tection of the code of 1848, for which this section is substituted, was as 
fiollowB : "Where the time for commeDcing an action arisiugon coutract shall have 
expired, the cause of action shall not be deemed revived by an acknowledgment or 
new promise, unlees the same be in writing subscribed by the party to be charged 
thereby", and under that provision, where a verbal promise was made after the code 
1848 took effect, to pay a debt which was barred by the statute of limitation, before 
the code went into operation, it was held, that such promise did not revive the cause of 
action, and that the provisions of section 66 (now 73) had no applicatiou to this sec- 
tioo. Wadtworth v. Thomas, 3 Code Rep. 227. Per Gridley, J. The statute had 
attached when the code of 1848 took effect. After that and on August 30th, 1848, 
the defendant promised to pay the notes. But this promise was not in writing, and 
the defendant insists that within the principle of the 90th [110] section of the code 
a verbal promise does not revive the cause of action. Upon these facts, two questions 
are presented for our consideration. 1. Whether upon the true construction of sec~ 
tion90, [llO] irrespective of the saving clause contained in section 66, [73] the 
cause of action was revived. It is contended for the plaintiff, that the new promise 
ianot within section 90 [110,] upon the ground that statutes are always to be con- 
atmed to act prospectively and not retrospectively. There can be no doubt that 
this proposition, when rightly understood, is sound law. The meaning of it is, that a 
atatate is not to be construed to operate retrospectively, so as to take away a vested 
right. The rule is so expounded in all the cases cited (7 John. 501 ; 12 Wend. 490; 
8 Id. 661 , 5 Hill, 408 ; 1 Denio, 128; 10 Wend. 104 ; Id. 363.) To bring the 
case within this rule, the new promise should have been made before the code took 
effect Then upon the law as it existed when the code went into operation, the 
plaintiff would have had a vested right of action, to recover the amount of the notes, 
but there having been no recognition of the demand or promise to pay, within six 
years next before the time when the code became a law, there was no existing 
vested right It had been taken away by the statute, and had not been restored by 
a new promise ; and therefore the act was strictly prospective in its operation. It 
bad respect to the manuer in which a right of action might be revived. The plain- 
tiff lost no existing right by the act, but was merely prevented from acquiring one 
thereafter, except in the matter pointed out in the act. It is true that the opinion 
delivered by Justice Sutherland, in Fan Rensselaer y. Livitigstony{l^ Wend. 490, upon 
a superficial reading, seems to carry out the doctrine a little farther than the rule 
above laid down. But the law itself warrants no such conclusion. That was pre- 
cisely such a case as this would have been had the new promise been made before^ 
iostead of after the time when the code effect. 

The decision in Warner v. Oriswold, (8 Wend. 661,) is in principle the same. 
There is a great variety of cases which show that the rule of construction now in 
qaestion cannot apply to a case like this. 10 Wend. 365 ; Id. 1U4; 17 Id. 329; 3 
UiU, 238 ; 5 Id. 409 : 1 Id. 324. See also 1 Kent's ConL 455, 6 ; Id. 408, 9, 2d. 
ed. 

The next question to be considered is, whether section 66 [73,] of the code ex- 
dadea the provision contained in section 90 [IIOJ from any application to the case 
Q&der consideration. • 

Section 90 [110] is certainly a part of the title mentioned in section 66 [73] and 
yet it is very donbtfnl whether it is so within the spirit and true meaning of the 
enactment. The fact that it is within the words of the enactment, literally inter- 
preted, ianot conclusive upon this point. *'The real intention when accurately as- 
certained, will always prevail over the literal sense of the terms. (I Kent*s Com. 
462.) The title of the code spoken of treaU ** of the time of commencing actions/' 
and is intended as a substitute for the old statute of limitations. 

When it was decided that the forms of actions should be abolished, it became 
aeeeasary to restrict this statute ; for the provisions of the old act limited actions by 
same, as debt, assumpsit, case, &c. And in construction of this part of the statute 
some other changes were made in the times limited for the commencement of cer- 
tain actiona. It was prol>ably these limitations of time which the framers of the act 
iatandad ahonld not apply to actions already commenced, or to cases wherein the 
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right of action had already aceraed. The proTiaioii if analogont to that contained in 
the 45ih section of 2 R. S. 300. Such was the applicatioD of that section as appears 
from the oases of Van Hook v. W hillock, 3 Paifre 416, and ]P*ir banks v. Wood, 17 
Wend. 329, explained in 2 Hill, 238, and 5 Id. 408. We think, too, that the eoa- 
clading words of the section in question point with great significance to the cla« of 
enactments which the section was intended to embrace. When it is said that " the 
statute now in force shall be applicable to such cases, according to the subject of the 
action, and without regard to the form," what else is meant but that the statute* 
which now limit actions of assault and battery to four years, and actions of assump- 
sit to six, shall continue applicable to the subjects of those actions, (notwithstanding 
the names and forms of actions are abolished,) in all cases. where the right of action 
had accrued 7 

Again — the enactment applies to such matters only as are now regulated by 
statute, declarin^ir that the new statute shall not apply, but that the old ones shaU 
Now section 90 [110] is a provision entirely new. It is not a substitnte for any for- 
mer enactment existing when the code took effect. Jb, 



TITLE III. 

Parties to Civil Actions.* 

Section 111. Party in interest to sue. 

112. Assignment of thing in action. 

113. Executor or trustee suits by. 

114* Suits by and against married women. 

115. Infant suits by and against 

116. Guardian, how appointed. 

117. Who may be plaintiffs. 

118. Who may be defendants. ^ 

119' One or more may sue or defend for all. 

120. One action against the different parties to bills and notes. 

121. Action when not to abate. 

122. Court to decide controversy, &c. interpleading. 

§ 111. [91.] (Amended.) — Action to be by party in interest.'^ 
Every action must be prosecuted in the name of the real party 

*The present code (code of 1P49,) has adopted, with slight modifications, the rule 
in relation to parties which formerly ob ained in courts of equity, and with the ezcep* 
tion in section 113, the suit must be prosecuted in all cases in the name of the party 
in interest, and the rule which prevailed in equity with the modifications above stated 
may be very safely applied to cases under the code, per Mason J., in Wallace v. 
Eaton, 5 Pr. R. 99, 100, and per Parker, J., in Holhnbeck v. Van Valkenburgk, (5 
Pr. R. 281-284, 1 Code Reports N. S., 33.) ** The former chancery practice is now 
adopted as to making parties.'' The commissioners in a note to their first report say : 
'* We have intended to leave suitore very much at liberty to choose whom to make 

defendants and whom to join as plaintiffi This will save the plaintiff from 

the hazard now encountered of bringing in too many parties except that of paying 
costs." Comm.'s let report It may be proper here to remark that choses in action, 
except negotiable bills aud notes, were not assignable at law, but only in equity. 
Qreenby v. Wilcox, 2 John. R., 1. And in case of an action at law brought to recover 
such chose in action, it was necessarily in the name of the assignor, or if dead, his 
personal representatives if any, but if there was no executor or administrator of his 
estate, the assignee might by statute sue in his own name. (2 R. S. 274, s. 5, 2d ed.) 
Seeley v. Seeley, 2 Hill, 496. See Corbin v. Emer$on, 10 Leigh, 663. Bell v. Shrock, 
2 B. Munroe, 29, Combe v. Tarltont ib. 194. Oatewood v. Rucker, 1 Munroe, 22. 
Sandere v. Marry, 4 Bibb. 458. Allen v. Crockett, ib. 240. Bromley y. Holland, 
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io interest, except as otherwise provided in section one hun- 
dred and thirteen, but this section shall not be deemed to authorize 
the assignment of a thing inaction hot arising out of contract. 

The amendment in this lectiou is the inBertion of the words at the end, printed 
in itmlie. 

In Kellogg y. Churchy 3 Code Rep. 53, it was held under this section, before 
mmendment, that the right of action for a tort, was assignable, and that the action 
might be brought in the name of the assignee, or the real party in interest Although 
a mere right of action for a tort, is not assignable, yet after the conversion of a ehat- 

7 Sumner's Vesey, 3 note (c.) Trecothiek y. Auttin, 4 Mason, 16-41. HohaTt\r. 
Andrew9, SI Peck, 526, 531, 533, Story, Eq. PI., and 153. The United States 
being the assignees was an exception — they might sue in their own name. United 
Statee v. Wkitet 2 Hill 59. Now, however, it is presumed that the action in such 
a case must be in the name of the assignee ; but whether or not the assignor should 
be made a party to the suit is a question that admits of considerable doubt. It is 
recommended, however, that in such cases the assignor should be made a party 
defendant and served with a notice of no personal claim under section 131 of this 
code, which, as amended, applies to all actions and seems to contemplate that cases 
will occur, under the present practice as under the practice in the late court of 
•chancery, where it may be advisable to make parties defendant who have a mere 
nominal interest in the subject matter of the suit. It seems impossible, when viewing 
the analogy of the rules respecting parties contained in this title to the rules on the 
«ame subject in the late court of chancery, to resist the inference that it was the 
intention of the framers of the code to, in effect, and subject to the express enact- 
ments in this title, to introduce the rules in equity practice rer-pecting parties. With 
respect to parties to equity suits it has been well observed that they were of three 
kinds, namely : those who might be parties, those who should be parties, and those 
who must be parties. The class of those who might be parties, included persons 
having no real or legal interest, and who were proper or not improper, but not 
neceteary parties ; as, for example, the assignor by an absolute and unconditional 
and voluntary assignment of a judgment, or an equity of redemption. Bruen v. 
Crane, 1 Green's C. R. 348. Vreeland v. Loubat^ ib. 104, 348. Chester v. King^ 
ib. 405 ; but in general no one need be, nor indeed should be a party againgt whom 
if the action were brought to a bearing no judgment could be rendered. Reimsdyk 
y. Kaney 1 Gall. R. 383. Vanderpool v. Davenport's ExWs, 2 Green's C. R. 122. 
Where, however, an assignment is involuntary, as if it be made by operation of law, 
then, unless the law making the assignment otherwise provided, the assignor had to 
be made a party a suit by the assignee. Sedgwick v. Cleveland^ 7 Paige R. 289. 
Mills w. Hoag, ib. 21. 

The class of those who should be made parties, included : all persons legally or 
beneficially or materially interested in the subject matter and result of the suit It 
is not easy, however, to mark the precise difference between those who might and 
those who should be made parties. It is said that it may be done by limiting the 
class of those who should be parties to those who have an interest in the event of the 
salt merely. See King v. Berry's Exrs, 2 Green's C. R. 52. Caldwell v. Tag- 

fart, 4 Peters, 190. Bank of Alexandria v. Seton, 1 ib., 306. Marshall v. 
Beverly, 5 Wheat., 313, 4 Cond. R., 660. Williams v. Russell, 19 Pick. R., 162. 
Wiser y. Blackly, 1 Johns. Ch. R., 438. Smith v. Trenton and Delaware Falls 
Co., 3 Green's C.R., 505. Crease v. Babcoek, 10 Metcalf's R., 531, and many 
other cases. 

The class of those who must be made parties, properly includes all who should 
bo made parties, but the rule as to who should be parties was and still is, it would 
seem, extremely pliable and may be moulded to further the end of justice. Wendell 
V. Van Rensselaer y 1 John. Ch. 349. Story, Eq PI., ^§ 94-96. Hallett y.Hallett 
2 Paige, 15. Cullenv. Queensberry, 1 Bro. C. C, (Perkins* ed ,) 101. WillU v. 
Hendsrson, 4 Scam., 20. Oilham v. Cairns, Breese, 124. Scott v. Moore, 3 Scam., 
316. See sections 117, 118, 119 of this code and notes thereto. 

It aeems the prevailing opinion since the passage of the code, that in a suit by 
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tel the owner may sell the chattel itaelf, eo as to give the poiehaeer a right lo 
reclaim it from the wrong-doer, or to ODaintaio an action for its recovery in hia omi 
name, on a demand made in hia own behalf, and a refosal to give it up. Hmll r. 
Robifuon, 2 Coma. 293. 

Ponession of a negotiable bill of exchange or proroinory note, is presumptive cti- 
dence of title. Motiram y. Mills, 1 Saud. S. C. R. 37, and where the plaintiiV « 
bank sned on a draft payable to the order of W. B. S., their cashier, and the com- 
plaint alleged that it was delivered to the said W. B. S., cashier ^for the taid Bank^ 
held, on demurrer to the complaint, that the action was well brought in the name of 
the bank. Camden Bank v. Rogers, 2 Code Rep. 45, 4 Pr. R. 63. 

But it has been said that bonds taken in the name of the people of the Stato 
should be prosecuted in the name of the people, and not in the name of the party in 
interest. Bos v. Seaman. 2 Code Rep. 1. 

A policy of insurauce was effected by A. upon the property, and as the agent 
of the plaintiff. The policy was made out in the name of A. as principal, and con- 
tained a clause that the Ices, if any, should be paid to A. only. A loss having oc- 
curred, held, that the plaiutiff being the real party in interest, might maintain an 
action on such policy in his own name. Lane v. Columbus Ins, Co., 2 Code Rep. 65. 

the assignee of a chose io action, the assignee is not a necessary party, and we believe 
it is not now the practice in such cases to make the assignee a party. The correctneasy 
however, of this practice may well be doubted. The distinctions between the 
principles of law and equity still exist, (see note to section 69,) and the law did not 
recognize the assignment of choses in action, and although equity did, yet it was 
necessary, even in equity, as a general rule, to make the assignor a party. The code 
has nowhere expressly changed the law respecting an assignment of a chose in action, 
except to permit an action to be in the name of the assignee thereof, and without 
joining the assignor as plaintiff; but he was not ordinarily a plaintiff in a suit in 
equity, but a defendant, on the fiction that he refused to join as plaintiff, and he might 
now be made a defendant after a demand pursuant to section 119 of this code, and 
served with a notice under section 131 ; and this would seem to be the better coarse 
to pursue. 

In actions against owners of vessels, Slc., difficulty was formerly experienced in 
ascertaining the names of the persons to be sued, to obviate which it was enacted by 
(laws of 1^6, p. 5H2,) that every association or company formed for the purpose oif 
the transportation of passengers or property, either by boats, vessels or stages, shall 
make a statement of the names of the persons composing such association or c<mipany, 
and file in the clerk's office of each county through which such association or com- 
pany may transact its business, a copy of such statement, and until such statement 
is filed, any action to be brought against such association or company is not to be 
abated by reason that all the members of the association are not joinedf in the action, 
and that after such statement is filed, any action against the persons named theroin 
is not to be abated for the reason that other owners have become interested, unless 
thirty days previous to the bringing of such action, a further statement has been filed 
showing the change in the persons composing such association, and the time when 
such change took place ; nor is any action to be defeated by reason that any of said 
persons have ceased to be interested, unless at least thirty days beforo such action if 
brought a notice thereof shall be filed as aforesaid. 

As to actions by and against joint stock companies, it is provided by laws of 1849, 
c. 258, p. 389, that any joint stock company consisting of seven or more shareholden 
or associates may sue and be sued in the name of the president or treasurer, for the 
time being of such joint stock company or association ; and all suits and proceedings 
so prosecuted by or against such joint stock company or association, and the service 
of all process or papers in such suits and proceedings on the president or treasnrari 
for the time being, of such joint stock company or association, shall have the same force 
and effect, as regards the joint rights, property and effiscts of such joint stock com- 
pany or association, as if such suits and proceedings were prosecuted in the names of 
all the shareholders or associates, in the manner now provided by law. 

As to action to recover compensation for causing death by wrongful act, neglect 
or default, it is provided by laws of 1849, o. 256, p. 388, that every such action shall 
be brought by and in the names of the personal representatives of the deoeaaed 
person. 
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] ^112. [92.] Aisignment of thing in action. — In ihecaseof 
I assigamerit uf a tiling in action, the action by the assignee 
shall be without prejudice lo any set off or other defence 
existing al the lime of, or before notice of the assignment; 
but ihia section shall not apply to a negotiable protnissory 
note or bill of exchange, transferred in good failb, and upon 
good consideraiioD, before due. 

Th^ wnignee af a niDrlga|{e Igkea it subject to all Ihe ciisting eqniliiM betwesD 
the RMrlgngor nnd liuirlgii|;H, and amang olhen, tlic right of set olT Niagaia Bank 
t. ffiK>MP(A,9Csir.lO».BDd se«.IOF*i|;e,369,3 B»kv. R.35T,anilBlMleii(. Taylor 
t.Bmt; 5 Can. 376, ind see King v. Lindsay, 3 Iradrll's Eq- R. 77, McFailant r. 
QnMlk, 4 Waah. C. C. 5S4. Ballard v. Sttphiatan, 7 Mou. 363. Mnynt t. QUm, 
lMDur.533. eGeo.R.,119. lPa>Ke,3l9. 3 Jobm Cb. K. 4T. 1 Dev. and Bait. 
^^ 9 Waah. S55, 3 Pnige. 365, 6 Munf. 316. Bui tl^a 89sl|;"«e is oot aSecied by 
W eqdtjt of a ihird party, Doi a paity to ihe boud, and of wboae nfjnl be had no 
— - - "— - -r. HoUomi. 3 Lri^h. 597. 

demoud WBigaed iii good faith, Tor a Tull canaidertlion before it be- 
' ■ " ■ - "- ■ - • - .1 g demaod against 
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Sm note to section 393, cf lliia code, 
■^ II3.[y3.] (Amended.) — Aclioni en autre droit. — An exe- 
ctitor or administrator, a trustee of an express trust, or a per- 

Ittn expressly authorized by statute, may sue, without joining 
nUritb him, the person for whose benefit the action is prosecuted. 
UfttMfee of an cxprea truM, within the meaning of /his section, 
nal/ be construed to include a perion with whom, or in whose name 
^contract is made/or the benrjit of another. 



%ia amendment is evidently mode w 
» wbat waa meanl by the expretsion 
II conRrmalaiy o' " 
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, of Ibe words prtuled aboTe ia italic. 

:w to remove the doubla which arose as 
II liuil " The amend- 
rl, in which it wa> held 
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« UuMeea of an eiprns Irusl," GrinneU v. Schmidl, 3 Code Ciep. 19. S Sand. 

^. R. 70e. AH (ownandeountyoflicen may main their official capacity. (9 R- S. 

i, a. 6.) SaiU may be brought by the EuperTinn of the counly, the loan officen 

f loaua of a couuly, the county anperinteadeiila of the poor, eom- 

non BChoolB, eamrniaaionera of hig'hwafa, trualeea of acliaol di>- 

pBla, and tovn au perm leu den Is oreommou schools, upou any coulracla made hy them 

tofficial character, to enrarco any liability or any duly en- 

i by law, to auch office™ or llie body they repreaent, and to recover damngea fur 

f iajurin done to the properly or right ofsacholSceta, or the bodiea rrpreaeiited by 

i and they may bring auch actiooa in the name of their respective aflicea,ROlwith- 

!in^ the contract or obligation on which Ihe same ia founded, may have breu 

la with, or to, any of their predeceHom in office in their Individual nsmsi oi 

n all Goaoa Ihe aclion should be broagbt in the name of the aflieer, 

Ji Ibe addition of hi* name of ulSce, and not merely in the name of Ihe office.— 

|K.S. 569. a. lOT. Supttmtor* af Galaayt. Stimtan,* Hill, 136. 

D Mo naira practice, (p. II) that idiol*,lapatica, persona of Bnaoond mind, 
druokarda, must itill ine iu thair own namea, in acliont relating lo per- 
il properly, Knd thai Ihe action eaunol bo broagbt io lbs iiaine of the oomniitua. 
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It if preramed, however, that the antbor of that work when ha pennad the n-* 
marks just quoted, oyerlooked the provieioDt in the lawi of 1845, p. 91. cap. 112^ 
lec. 2. by which it is enacted that, " receivers, aod eommitteeo of lunatioa and ha- 
bitual drunkards, appointed by any order or decree of the eoart of chaoceiy, may 
sue in their own names for any debt, claim, or demand, transferred to them, or to- 
the possession and control of which they are entitled as such receiver or committss, 
and when ordered or authorized to sell such demands, the purchaser thereof, may sat 
and recover therefur, in his own name, but shall give such secority for coals to the 
defendant, as the court in which such suit is brought shall direct" It jeems that aeUoas 
to recover real property of idiots, lunatics, &c., must be in the name of each idiot, lo- 
natic, &>c., Lane v. Schemerhorn, 1 Hill, 97. Petrie v. Shoemaker^ 24 Wend. Q^ 

In equity, idiots and lunatics are by their committees, and where a bill was 6Ied 
in the name of a person as plaintiff who was in a state of mental incapacity, it was 
ordered to be taken off the file. Warinahy v. Wartnahy^ 1 Jac. R. 377. As to 
when the lunatic need and need not be joined as a plaintiff with his committee, sea 
Fuller V. Lance, 1 C. C. 18 n. AtVy-Gen'lv. Woolrich.Ib. 135. OrtUyv, MeM9ent, 
7 J. C. K. 139, and it is said that the code ** does not apply to persons under mental 
disability in whose names the committee of their person or estate, prosecato asnsnali 
it is presumed, with or without joining the name of the individnsJs who are of uon 
sane understanding. Mitf. Eq. pi. by Moulton 31. (n.) 

Fersous incapable of acting for themselves, though not idioti, or lunatics, or mfanti. 
have been permitted to sue by their next friend. Cur. Can, 468 Wyattty P. R. 27:?9 
Sackville v. Ayleworth, 1 Vern. 105. Re Barker, 2 Johns. Ch. C. 239. MaUn v. 
Malin, Jb. 238. 

Whether it is necessary or proper to make an idiot or lunatic a joint defendant 
with his committee in suits relating to such idiot or lnnatiC| is vexata questw, 8ea 
Brasher'e Ex'ore v. Van Cortland, 2 John. Ch. C. 242. 

See also notes to sections 114, 115, and 118 of this code. 

§ 114. [94.] (Amended.) — Action by married woman^^^ 
When a married woman is a party, her husband must be 
joined with her, except that, 

1. When the action concerns her separate property, she 
may sue alone : 

2. When the action is between herself and her husbandr 
she may sue or be sued alone : 

But where her husband cannot be joined with her^ as herein 
provided, she shall prosecute or defend by her next friend. 

The amendment is the addition of the part in italic. Under this section prior to 
amendment, it was held, that although in an action concerning her separate property, 
a married woman might sue alone, yet where in such an action the huaband was 
joined as a co-plaintiff, such joinder was no ground for a demurrer. Van Buren v. 
Coekburn, 2 Code Rep. 63. 

And in an action against a husband and wife to foreclose a mortgage and enforce 
payment of a bond executed by them, to secure the purchase money of premises 
conveyed to the wife subsequent to April, 1848, held, that there waa no misjoinder 
of parties nor uniting of incompatible causes of action, although the wife was not 
liable on the bond in case of a deficiency on sale. The bond was void as to the wife^ 
but good as to the husband. The wife was a necessary party because the legal 
estate was in her, and the husband was a proper party because of his liability on the 
bond in case of a deficiency on sale — and both were the mortgagors. Conde v. 
Shepherd, 4 Pr. R. 75. Conde v. NeUon, 2 Code Rep. 58. 

The supreme court in the first judicial district, held, that though a married woman 
might sue alone in respect to her separate property, yet she could sue only by her 
next friend, who must be a person of sufficient substance to be responsible for costs. 
Coit V. Coit, 2 Code Rep. 94. 3 Code Rep. 23. 4 Pr. R. 232. 
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), miy be Hktn >l any ttast of the Bi'lt. lb. 
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! oouil in Ihe eighth jiiHicial diatrict Neaman v. Nrvman. 3 Code Rep. 
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a alien enemy, tec, Nuecvmb v. Keftltai, 3 Code Kep. 159. 
la Isave to anawer separately, waa obtained by motion, on notice, Gary v. Whil- 
' Sm. 163 ; and unless leave was obtained, the separate answer 
W wife might, on the application of the plaintiff', be ordered olf the Gte. Pcrint v, 
_....... m ., n. u .. -1. .u u proper one, il would not be 



1 John. Ch. \L 34. But if the answer wer 



id from the lili 
j. Tilhal, 2 P. Wins. 371, After on or 
■nM bound by the ads of her husband 
iBtU. lei. The Older for the wife to am 

a of heraelf, her husband, or the comph 

" "a, Ch. Pr. 254, 



leculor. Chayidot, Duko 
•.r for the wife to answer separately, she 
Iheauit, Jacifn v. Haaarlh, 1 Sim. 
er separately, might be mode on appU- 
nant. 1 Dick. 155. 1 Ve>. ecu. 3B3. 1 
of the w 



rifs was evidence agaiolt 
r. Skelhum ka,l of. 2 Dick. 275. Lf Nirt v. Lr fUrt. 3 
1.648, but not against her husband. 1 En. Ca. Abr. 327- 5 Ves. 323, 15 Vea. 
Anon.SCh. Co. 39. Colt v, GrasF.HVern. 79. There were two coaea where 
Ihc code, and it is presumed since, a married woman might answer separately 

I firal obtaining an order for the purpose, where iheauit wai between herself 

id hosbsnd. Ex parte Strangewaya, 2 Alk, 478 ; and where the bill sought relief ~ 
not of the separate eslale of the wife. Ftrguion v. SiiiifA, 2 John. Cb.R. 139. 1. 
Paige 492. 1 Hoif. Ch. Pr. S33. 

And by S R,. S„34Ci, ss. 4-5, in aetlona relating lo real properly, if huiband aod' 
wife are itnpleaded.and the husband absent himself and will not defend Lhe wife's rightr 
Ihe wife may apply before judgment, to be allowed to defend without her hosbaod, and 
if the husband lowi by default, any land, which woa the right of his wife, the wife, after 
th« death of hef huaband, may have an sclion lo recover the same, and the judgmanl 
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by defaolt agminft the husband is not to be a bar. It is said to be still necessary to join 
the wife as a party in cases were the contract, the subject of the action, was made with 
her before and the action is bronght after her marriage. Morte v. Earl, 13 Wend. 
S7i, or, where the cause of action would necessarily sunriro to her. 18 Johns. 
R.,44d. 

A joint answer of husband and wife, had to be sworn to by both. N. F. Chemi- 
eal Co. V. Flowert, 6 Paige, 654. 

If the husband be a non-resident alien, the wife may sue and be saed as a feme 
sole. Robinton y. Reifnoldt, 1 Aiken's (Vermont) R 174. 

Husband and wife ought not to join as plaintiff in a suit relating to the wife's 
separate property, but the bill ought to be filed by the wife alone, by her next friend, 
and the husband be made a defendant : because the husband may have filed the bifi 
in his wife's name, without her knowledge or consent, and may collude with the 
other parties to the prejudice cf the wife, and because the wife being as to her sepa- 
rate estate, entitled to prosecute a suit separately, and a suit by her and her hasbojid> 
(being regarded as the suit of the husband,) wooJd not preyent her bringing another 
suit separately. And where a suit has been brought by husband and wife as to her 
separate property, the court have on demurrer, ordered the name of the husband to 
be struck out as plaintiflT and to be inserted as a defendant. The objection, however, 
is waived by answer. Wake v. Parker. I Keen 59. England v. Downt, 1 Bea- 
vaii, 96. Owden v. Campbell, 8 Sim. 551. Segel v. Phelne, 7 Sim. 239. TAerp 
V. Yeatee, 1 Y. and C. Ch. C. 438. Davis v. Prout, 7 Beav. 288. Bowers y. Smith, 
10 Paige, 201. Dyett v. N. A. Coal Co. 20 Wend. 570. S. C 7 Paige, 9. 

By the revised statutes, a bill for a divorce dissolving the marriage contract may 
be exhibited by a wife in her own name. A suit to annul a marriage on the ground 
that ooe of the parties was under the age of legal consent, may be brought by the 
parent or guardian entitled to the custody of such minor, or by the next friend of 
such minor. If on the ground of idiotcy or lunacy, any relative of such idiot, inter- 
ested to avoid the marriage, may bring suit, or by the next friend of such idiot or lu- 
natic. If on the ground of force or fraud, the suit may be by the wronged party, 
or the parent or guardian of such party. If on the ground of physical incapacity, 
by the injured party. 

A bill cannot be filed on behalf of a married woman of full age by her next 
friend, without her consent. Fulton v. Rosevelt, 1 Paige, Ch. R. 178. 

§ 116. [95.] Infant to appear by guardian. — When an infant 
is a party, he must appear by guardian, who may be appoint- 
ed by the court in which the action is prosecuted, or by a 
judge thereof, or a county judge. 

The taking judgment against an infant as for want of answer without appointing 
a guardian ad litem is an irregularity. Kellog y Klock. 2 Code Rep. 28. and 

The judgment so taken will be set aside on motion and without imposing terms. 
lb. 

Where a husband of full age, and his wife, an infant, brought a joint action, it 
^vas held that no guardian was necessary. Hulbert v. Newell, 4 Pr. R. 93. Al- 
ithough this case was decided since the code went into effect, it may well be doubted 
if it is any authority as an exponent of this section. The question arose on a mo- 
tion for costs against an attorney, made under the revised statutes, (2 R. 8. 446, s. 
-2, and 620, s. 1—7.) which use the words « sole plaintiff.'* And in deciding that 
.case no reference is made to this section of the code. See section 116 of this code 
jind note. 

For the practice respecting the persons who may be guardian, and the manner 
iin which they shall be appointed. See section 116 of this code, and rules of the 
supreme court, rules 55 to 64 both inclusive, in appendix. 

Under the former practice in chancery, it was customary for the guardian to put 
in a niere general answer submitting the rights of the infant to the court But where 
the circumstances rendered a special answer necessary the guardian was bound to 
make it. Kmekerbaeker y. De Freest, 2 Paige 304, and the court would take cara 



77 

that the rights of the iofanti were not prejudiced hy the aniwer pat in. Barrett t. 
(Hner, 7 Gill and John. 191. The answer was termed the answer of the guardian 
and not of the infant. Rogers v. Crvger, 7 John. 581, for which reason the infant 
was not bound by the answer, and might where his interests required it put in a far- 
ther answer on coming of age. See, 1 Barb. Ch. Pr. 149, and cases there referred to. 
An infant may sue by guardian for a legacy. 2 R. S. 52 s. 12, he cannot sue in 
a justice's court except by guardian, 2 R. S. 164, b. 40. A suit may be commenced 
on behalf of an infant by his guardian, without the consent of the infant being 
first obtained, but the court on a suggestion that the suit is not for the benefit of the 
infisntf will order a reference to inquire whether or not the suit is for the benefit of the 
infant ; and if the referee report that the suit is not for the benefit of the infant, the 
ooort will order the proceedings to be stayed. Garr ▼. Drake j 2 Johns. Ch. R. 542 ; 
bat such inquiry will not be directed on the application of the guardian himself. 
/sues ▼. Powell^ 2 Meriv. 141. And if two suits are instituted for the same purpose- 
in the name of an infaut by different persons as guardians, the court will order an 
inqairy as to which suit is most for the benefit of Uie infant, and when that is ascer- 
tained will order the proceedings in the other suit to be stayed. Stevent t. Stevens y 
6 Bfadd. 97, the application should be made before judgment. Taylor v. Oldham, 

1 Jac. R. 528. 

It is moreover a rule that nothing can be taken against an infant by default, nor 
can his guardian make any admissions which will affect his rights injuriously. 4 Paig& 
115. rniese rules all have their foundation in the want of legal capacity in the in- 
fant to perform any valid act in the conduct of his defence, upon the grounds of a 
presumed want of understanding, and therefore a judgment taken against an infant 
for want of an answer without any appointment of a guardian, is irregular and void» 
and will be set aside on motion. Kellog v. Kloek, 2 Code Rep. 28, and without im- 
posing terms on the defendant lb. And the plaintiffs want of knowledge that the 
defendant is a minor, will not serve to make the judgment regular. 

On motion to set aside a judgment for want of an answer taken against an in- 
fimt without the appointment of a guardian, the motion papers were signed. Capron 
and Luik, defendant* s attorneys, and it was objected that they should have been 
signed by the infant or guardian or bothy and not by attorney, if by attorney, as at- 
torney for the guardian ; the infant not being capable to appoint. The objection 
was overruled on the authority of 11 Wend. 164, 3 Pr. R. 407. Kellog v. Kloek, 

2 Code Rep. 28. 

^116. [96.] (Amended.) — Appointment of Guardian, — The 
guardian shall be appointed as follows : 

1. When the infant is plaintiff upon the application of the 
infant, if he be of the age of fourteen years, or if under that 
age, upon the application of his general or testamentary guardian^ 
if he has any^ or of a relative or friend of the infant. If made hy a 
relative or friend of the infant^ notice thereof must first he given to 
such guardian if he has one, if he has none, then to the person with 
whom such infant resides. 

2. When the infant is defendant, upon the application of 
the infant, if he be of the age of fourteen years, and apply 
within twenty days after the service of the summons. If be 
be under the age of fourteen, or neglect so to apply, then upon 
the application of any other party to the action, or of a relative or 
friend of the infant after notice of such application being first given 
to the general or testamentary guardian of such infant^ if he has 



/ 7 "^^ 

"one^ifhehas^none^hfiitp the ^^fa^fJ^^^'^^Uif over fourteen years 
of age^or %f unachhai agej^io t%e ^person wUk whom such infant 

resides. J^,,^ )rs^^ A.^-S"; 

The amendmeots are the parte in italic, the word ** applioatiou** beingr sabstitate^ 
for petition. The part in italic at the end of sabdivision 1, is substitated fbr tbeed 
worde, " when the petition of eonie other party to the suit, or of a relative or friend of 
the infant.*' The part in italic in subdivision 2 is new. Under this' section as under 
the former practice, it is necessary that the guardian of an infant plaintiff be appoint- 
ed before the commencement of the action. Hill v. Thaetery 2 Code Rep. 3* 3 Pr. 
R. 407. 

Where such guardian was not appointed until the day of Berviet of the sammona 
and complaint, which were dated and the complaint verified one day previouo, hold, 
4hat the summons was irregular. lb. 

It oeetnOf where a guardian of an infant plaintiff is properly appointed, he may 
verify the complaint, or it may be done by the attorney. lb. 

Semble, that the provisions of the revised statutes (2 R. S. 446, S. 2,) requiring 
a responsible persoo to be appointed next friend of an infant plaintiff, are applica« 
pable to a guardian appointed under the code lb. Where an infant defendant is 
a married woman it is customary to appoint her husband her guardian, unless he has 
an interest adverse to her, and he is competent in other respects. Barb» Cb. Pr. 85« 
See, note to section 115 of this code, and court of appeals rules in appendix ; Rule 4. 

'^ 117. [97.] Who to be plaintiffs. — All persons having an 
interest in the subject of the action and in obtaining the relief 
demanded, may be joined as plain tiflfs, except as otherwise 
provided in this title. 

The word " may** in this section will be construed must. MonelVo Prae. P. 13 
We do not however subscribe to the correctness of this interpretation. 

There is a class of cases where it is not proper to join persons as plaintiflfs who 
have a common interest in the subject-matter of the suit. In actions that were 
formerly denominated ex delicti— aeveTal persons cannot sue jointly, each must bring 
a separate action, except in cases of slander, of title, or of partners in reopect of their 
joint trade. 1 Chitty^ PI. 74. 

§ 118. [98.] Who to be defendant. — Any person may be 
made a defendant, who has or claims an interest in the contro- 
versy, adverse to the plaintiff, or who is a necessary party to 
a complete determination or settlement of the questions in- 
volved therein. 

When the plaintiff in a suit in partition makes persons defendants who have no 
interest in the subject-matter of the suit, tlie costs of such defendants will not be 
charged upon the fund or against their co-defendants, but must be paid by the plain- 
tiff personally. Hammereley v. Hammerely, 7 Leg. Obs. 127. 

Unless such unnecessary parties are brought in at the request of the other 
defendants. lb. 

The assignee of a mortga&fe may be made a defendant in an action to set aside 
the mortgage as unurious. Nilee v. Randell, 2 Code Rep. 31. 

In an action against a husband and wife to foreclose a mortgage, and enforce 
payment of a bond executed by them to secure the purchase money of premises 
conveyed to the wife subsequent to April, 1848, (Laws of 1848, p. 307,) held, that 
there was no misjoinder of parties nor uniting of incompatible causes of action, 
although the wife was not liable on the bond in case of a deficiency on sale. The 
bond was void as to the wife, but good as to the husband. The wife was a necea- 
aary party because the legal estate was in her, and the husband was a proper party 
klMcaase of his liability on the bond in case of a deficiency on sale— and faNDth were 
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the mortgngon. Conde y. Shepherd, 4 Pre. R., 75. S. C. Conde v. Nehon^ 2 Code 
Rep. 58. 

It is not neceesary to join all the parties to a tort as defendants, one or more or all 
may be sued jointly or each separately. 6 Johns. R 26, 31. Where the tort, how- 
'Cfer, consists of verbal slander by two or more, a separate action must be brought 
against each, they cannot be sued jointly. lb. 

An action to recover real property should be brought against the person in the actual 
occupation or possession of the premises, and it is now proper to add as defendants, 
all persons who have or claim an interest in the controversy adverse to the plaintiffl 
Widdorph V. Bortel, 4 Pr. R. 358. 

Unoer the former practice when the premises were actually occupied, the action 
'Of ejectment could only be brought against the person in possession. It was only 
where the premises were not so occupied that the action might be brought against 
some person exercising acts of ownership over the premises claimed, or claiming title 
thereto, or some interest therein. (2 R. S. 400.) Shaver v. McOraw, 12 Wend. 558. 
Hiis rule, however, as to parties in action to recover possession of real property is 
oow changed, and section 118 is applicable to every civil action, including as well, 
' eases in which the remedy would formerly have been at law, as those in equity. 
The practice in all actions now, is the same as in our late court of chancery, and in 
an action to recover possession of land, all persons claiming title to, or an interest in 
the property, may be made defendants as well as the persons in actual possession. 
The plaintiff now makes parties defendants at the peril of paying the costs of those 
who have judgment in their favor. lb. And see note to section 111. 

^119. [99.] Parties to be joined y Sfc. — Of the parties to the 
actioD, those who are united in interest must be joined as plain- 
tiffs or defendants ; but if the consent of any one who should 
have been joined as plaintiff, cannot be obtained, he may be 
cnade a defendant, the reason thereof being stated in the com- 
plaint, and when the question is one of a common or general 
interest of many persons ; or when the parties are very nume- 
rous and it may be impracticable to bring them all before the 
court, one or more may sue or defend for the benefit of the whole. 

% 120. [100.] Parties to hills and notes^ Sfc, — Persons seve- 
rally liable upon the same obligation or instrument, including 
the parties to bills of exchange and promissory notes may, all or 
any of them, be included in the same action, at the option of 
the plaintiff. 

See section 304 of this code as the effect of bringing several actions on one bond, 
fecognizance, promissory note, bill of exchange, or other instrument in writing, or 
in any other case for the same cause of action against several parties who might 
have been joined as defendants in the same action. 

As a joint judgment against all the parties is as effectual as a separate judgment 
against each would be, it is gnnerally advisable to include all in one action, especially 
as no costs other than disbursements are allowed to the plaintiff in more than one 
action, if he bring several actions against parties who may be joined in one. See 
•ection 304 of this code. 

^ 121. [101.] Action when not to abate. — No action shall abate 
by the death, marriage or other disability of a party, or by the 
transfer of any interest therein, if the cause of action survive 
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or continue. In case of death, marriage or other disability of a 
party, the court, on motion, at any time within one year ihere^ 
after, or afterwards on a supplemental complaint, may allow 
the action to be continued by or against his representative or 
successor in interest. In case of any other transfer of interest, 
the action shall be continued in the name of the original party ; 
or the court may allow the person to whom the transfer is made 
to be substituted in the action. 

This section is identical with section 101 in the code of 1848, and under that 
code it was held that a bill of reyivor and supplement was necessaiy to revive a suit 
commenced before July, 1848, except in cases where the party sought to be made a 
defendant would Toluntarily come' in as a party to the suit. Phulips ▼. Drake, I 
Cod^Rep. 63. 

Thus in a suit pending on the Ipt of July, 1848, one of the defendants died after 
Jnly 1, 1848, and motion was made for an order under this section, to allow the suit 
to be continued against the successor in interest of such deceased defendant. Tha 
successor in interest had notice of the motion, and opposed its being allowed, and 
per Edmonds, J. " I do not see that granting this motion would serve the party 
making it. It is true, that under section 101 (now 121) I may grant this motion, 
and if this was an action commenced since the code took effect, section 102 (now 
122) would enable me to make such an order as would be of some utility ; but thia 
was a suit pending when the code went into operation, and section 101 (now 121) 
applies, but that section only gives me power to allow the successor in interest to be 
substituted ; and section 102 (now 122) is not made applicable to this case ; nnlew, 
therefore, the successor in interest will come in voluntarily and be made a party to 
the suit, I have no power in the matter. In this case the successor in interest, the 
trustee of the deceased defendant, refuses to consent to be made a party, and any 
order I may make will be inoperative. The code does not provide any ttieana either 
of compelling the successor iu interest to be made a party or of taking judgment 
against him by default The only remedy open to the plaintiff* is that provided by 
the former practice, a bill of revivor and supplement.*' Phillips v. Drake, I Ck>de 
Rep, 63. 

It has since, however, been adjudged that this section, so far as it is made appli- 
cable to suits pending before July, 1848, and to transfer of interest made before that 
time, is unconstitutional. Vroomnn v. Jones, 5 Pr. R. 369. This was held in an 
action of ejectment which was commenced, tried, and a new trial ordered, prior to- 
Jnly, 1848. Such a case must be governed by the revised statutes, (2 R. S. 387, s. 4.) 
which enact in substance that the death of either party alter verdict or plea of con- 
fession, and before judgment, shall not abate the action, but the court may within two- 
terms after such verdict or confession, enter final judgment in the names of the 
original parties. An administrator of a deceased plaintiff* may have leave to con- 
tinue the action if the pleadings show a cause of action which survives without 
regard to the merils of the action. Wing v. Ketcham, 3 Pr. R. 385, 2 Code Rep. 7. 

An action brought against a sole defendant to recover the possession of land, may 
be continued after the death of the defendant intestate against his heirs at law, 
claiming to have succeeded to his legal rights and to own the land. Waldorph y. 
Bortel, 4 Pr. R. 358. 

After the death of one of several plaintiffs, in an ejectment suit commenced 
before the code took effect, a motion was made by the surviving plaintiffs at special 
term, to substitute the names of two individuals and the people of the State, to prose- 
cute the suit, as representatives or successors in interest of the deceased plaintiff*. It. 
being a matter of doubt which of the three parties proposed was entitled to the right, . 
the first being sole trustee under the will, it being doubtful whether he would take 
the title or only a power in trust, the second being an heir, but doubtful whether a 
citiien of the United States— and if neither of the two had the right, it was doubtful* 
whether it did not pass by escheat to the people of the State. The motion wa»- 
denied. St. John v. West, 4 Pr. R. 329, 3 Ck)de Rep. 85. 
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diiniialnfr an appeal from the order denying the mMion, 
d, tlireefold : lo iitilMlilule llie Dnmea of [ba Leii of th9 
[ the Aill, and of the people o( the Stile. 
cl*renilant itufats lh«ti canceling Ibal the >lDtulory proviekm referred to 
■DlliarJie Ibe sabrtitution of the nainn of Ihe heir aud trualee, il does not 
' 10 lli« peupl«, and cDiiieqiieally, ao fur ne that brunch of the iiiolioii ig cou- 
DBt bo leiiarilBd aa an application lo amend the dBclatBliou by adding A 
■ psrty ; Nnd aa adilruaed lo the diierelioa of the coarl. 
To Itiu il IB anawared. that in can of an eecheat, the people in respect lo Ihs 
avnerriiip of the properly, aiicceed directly lo the deceaaed proprialor ; that they and 
Iha last owner bear to eaeh other the relolion atricdy of predecessor and aiiceesiar. 
tnd consequeutly by tlie eipreaa lerma of Ihe aectlop, the people hsee the same rreht 
U b( Buhalituled aa tlie heir. la Ihta aauuud interpretatlaa of the alntula' The 
object of the provisinn ia lo prevent the abittemeal of a auit, where the uuno righla 
which the auit » broiighl to enforce, eontlDue ; and where nothing la cbaDged but 
the peisou in whom the rifht i> cested. But do the people of the Stale in cue aC 
m ea«beal aucoeed to Ihe righta of llie lail proprietor ? Ia their IJlle Ihe tame, lo be 
Ihrongh Ihe aaiua cliannela. and supporled by the lame evidence 1 Mani- 
t. Tliuin '■ a prior right, which has become paramount by reaaon of llie 
letian of Ihsl upon which Iha action waa Tounded, It cannot be aaid ia any 
~ that Ibay derive their lille from the lait owner. Hi* was aecoadary atid deii- 
; theira original aud primary. My conclusion therefore, ia, that tha term 
■or as oaed in Ihe statute, does nut iuclude the people when ibey claim by 
MCbeat ; and llial even if It would be proper in any case to allow them lo be joined 
> plaiikllfla Id the same sail with private poiHina, for the benefit of the laller, the 
ip^calioo Tor aueb a privilege must be cauHldered as asltiug a favor of the court, and 
101 aa a mailer of airict rleht 

Til* etalule ^vet the right of oontiuaiog the suit in Ihe name of Ihe represeDta- 
i(e or aucceanr in internsl, lu order lo avail hlmsolr of this rlfht, tho party must 
4ow who is the Buecessor. He mual mako Out a prima rnaia case befors Ihe righl 
:hes. Tbit cerlainly he caniiut do in ihe case of two peraooa not claiming id 

ebardcter. 

He may, as la assumed to have been done here, make a case of doubt which of 

■sentilled lo the right. But this dors not give lo either the righl, uudertha 

. of being subillluted in the suit. The person lo whom the title has passed, 

_ aacerlaioed, ihe slatule gives to him the righl of proaecnting ihe suil, and to 

BO other. Il i^vet no right of eiperimenling as lo Ihe proper pKrty, Il was decided 

in Ihe case of Bayalan v. Uayi [1 Deuio, 5(1), that a parly claiming to be snbati- 

tuled under the corresponding provlBious of the revised alslulea, muat show himself 

prima fade lo have suaceeded lo Ihe title. The applicauts here have not asked that 

U>« court abould datermine upon the facia prcsenled, which of the three parties has 

SHCOeeded, aud to substitute such party. This perhaps Ihey might have done: but they 

salt LO be permilled lo include two perBona who are conceded lo be without title. It 

nay be proper in many case* lo avoid a mullipllcily of suila, or lo save a right from 

'^~ operalioD of the statute of limilstions, that the court khould permit, in a case of 

M, a Dumber of names to be used j but this is clearly not a mailer of etiicl tight, 

a queatlon of diBcrelion. Ill, 

And aee amaudmcnl to aecliou 193. 

Wbere in an aollou against a uon. resident defendant, the summoDs is served by 
itdor of Ihs judge, the suit is not cummenoed until the eipira- 
a( lb* lime prescribed for publication, so that if the defendant d>e before the 
Intioa of snch lime, no action is pending that can be revived against his repre- 
irea, UcEatuf Bx'r. v. Fuhtic Adminirtralor. 3 Cods Rep. 139. 
le moUonla continue Ihe ection most in Ihe esse of a sole plaintiff' be made by 
:or. lu the case of several plainllfUi il may be made by 
. ing pIsiuliET or by the executor or admiiiistrutor of the deceased plsinliff. and 
It ia aaid thai Ihe motion tu continue Ihe suit may he made by ths defendant in caae 
M aotiOD for that purpose ba made by a surviving pUintiff or the repreeenlalive 
<fa deceased plainlifi', within a reuonsble time. The motion should be noticed for 
■ tpedal term, and be supported by an affidavit of the facts on which Ihs motion ia 
fbondsd. It will be observed, that the motion is to be made within one year from 
of Ills death, marriage, or other disability, and if the party enliUad to 
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move, omit to do so within a year and afterwards desire to continue the soit, he may 
<io 90, it is said, by resorting to a soppleraental pleading. 

'^ 122. [102.] (Amended.) — Court may determine contro- 
versy, Sfc. — The court may determine any controversy between 
the parties before it, when it can be done without prejudice 
to the rights of others, er by saving their rights, but when a 
complete determination of the controversy cannot be bad 
without the presence of other parties, the court must cause 
them to be brought in. And when, in an action for the recovery 
of real or personal property, a person, not a party to the a^tioHf 
hut having an interest in the subject thereof, makes application to 
the court to be made a party, it may order him to be brought in by 
the proper amendment. 

Interpleading. — A defendant against whom an action is pendr 
ing upon a contract, or for specific, real, or personal property ^ 
may at any time before answer, upon affidavit, that a person, not 
a party to the action, and without collusion with him, makes 
against him a demand for the same debt or property, upon due no- 
tice to such person, and the adverse party, apply to the court for 
an order to substitute such person in his place, and discharge him 
Jrom liability to either party, on his depositing in court the amount 
of the debt, or delivering the property or its value to such person 
as the court may direct; and the court may, in its discretion^ 
m/ike the order. 

The amendments are in italic. 

This section is the controlling section in determining whether a demurrer for 
defect of parties is well taken or not Masons J., in Wattaee y. Eaton, 5 Pr. R. 99, 
102. See note to section 121 of this code. 

The amendment is taken from the codifiers report, of 1850, (Civil code, ss. 613, 
€14,) and they observe in a note that, ** the object of this section is to save the 
necessity in most cases of an action to compel two parties claiming the same thing 
"to set^e the controversy between them by iuterpleadiug. The interpleader act in 
England was passed for the same purpose." The statute referred to by the com- 
missioners is the 1 & 2 William 4, cap. 58, which enacts in effect as follows: 
That upon application made by or behalf of any defendant '* after declaration and 
before plea, by affidavit or otherwise, showing that such defendant does not claim 
any interest in the subject matter of the suit, but that the right thereto is claimed 
or supposed to belong to some third party who is sued or has expected to sue for the 
same, and that such defendant does not, in any manner collude with such third party, 
but is ready to bring into court, or to pay or dispose of the subject matter of the 
action in such manner as the court (or any judge thereof,) may order or direct, it 
shall be lawful for the court, or any judge thereof, to make rules and orders calling 
upon such third party to appear and state the nature and particulars of his claim, 
and maintain or relinquish his claim, and upon such rule or order to hear the alle- 
gations as well of such third party as of the plaintiff", and in the meantime to stay 
the proceedings in such action, and finally to order such third party to make him- 
self defendant in the same or some other action, or to proceed to trial on one or more 
•feigned iMue or issues, and also to direct which of the parties shall be plaintiff 




or, wtih Uie eoDHut ot the plaiPtiff >nil tuch third ptrly, 
ditpme or the merrli of lh»>r eUlina mil delenniue the 
rr, aad la makv inch cllirr raiit Rud onlur theif io as to 
u> may uppear to bejuil aiiitr«a»iiablB." 
lie, Bsyi Mr. Chltly, is to give n\M wilhoul oompelling 
recDUne to a bill of interpleader. The acl doei not take 

nifdy i» merely con- 

3 the petHna eatitled 
|a Uiv (wnefil of the act, a party who by his own act ia placed in a puailion to ba 
■lied, cannol aall upon thv eouil lo subalilute another dereodaul in hia slead. 9 BiHg. 
BS ; and a defendant who ii aued for the recovery of properly in hii posieaaloD in 
•hieh ho hue no lulercal, but which igclaitned by a third party, cannot apply to b« 
Nhevrd under the atalute aifainat the claim of the plainliff, and auch third parly, 
a h« haa an indeninity from ihe clHimaDt. Tucktr v. Morri; and M. I C. 73, S. C. 
I DowL 63!>. A lien however attschinf; upon Ihe good* la diapula, and which must 
bt aaliafied by Ihe parly who ullimately lurna out to be entitled to them, doe* not 
prarent th« parly who holds Ihe gmda from npplyiiig lo the oourt fur relief. Calttr 
T. B»«k »/ England. 3 Mo. &, S. ISD, S. (J. 3l)awl. T3e, But the case ofa 
wbaftioger whoclaimaa lieDoagoodi for whaibgu, &■•:. which atUcheenaly on one of 
(he patlira hy whom Ihe goods ire claimed, la not within Ihe act. 9 Mo. AlS, 131 
9 Biug. M. Goeda cona>£aed to A. and warehonied in Ihe London dookn, were 
cttimed by B. The dock company ri-fmed to deliver them lo A. withoul an indem- 
nily, whcreupoD A. brought trover, with eouuLs fur special damn^ie for Cbe detention. 
Th« company applied for relief noder thie acl, and it was graaled to Ihem. Liirat v. 
tanian Dark Co., 4 B. and Ad. 378, The court cannot relieve a alakeholder nnUl 
s brought Bgalnal him, and deelaralion, bnl if acting in g^ood fstlh he wdl b« 
_. *4hiaco.lao«toflb6fondincoiirt. Porier v. iinned. 3 Dowl. 563. 
|^Wh«re ■ party ie *oed in two couria, he mual obtain intrrplssder ordcra in both, 
feaa T. Bilby. 3 Dow). 143. If Ihe parties do not appear [o oppoae Ihe iiiakinr 
■Ihe order Ibere mutt be au sfGdavit of Ihe service of notice, &.C. upon Ihem, and 
Jt DoyrI will make ihe order in their absnnoe. Jrrci*'« Rule: p. 40. 
f Where tlie plainliS'sold to Ihe defendant gooda of a parly deceased, lo whom a 
^ party afterwards look admiiilalraliDn and claimed Ihe price, held that was not 
~ • within the act ; but the ground of rBfuaal to pay to ihs plaiiitiS' was lo be 
. n by plea. Jamii w. Prilchard, 8 Dowl. B9U ; 7 Moee. & W. 316. 
1 Where Ihe defendaut advertieed a reward for inibrmutioa leading lo the discovery 

' 1 several parties having given inforniatian, more or less matetial, 

ard, held not a case within the slatole. Gay v. Whitman, 5 So. 

liable to pay purchase money lo one or other of two 
mailer of interest to him lo know lo «hom he was lo 
le did nol claim any interest in Ihe aubject- mallet of 
a esse wilUiu the act. JV«ielon v. Moody, 7 Dowl. 

■'Where the depoailary claimed a personal interest in p 
Vsrth« olumanls ; held, thai it was not a subject ofai 
^htr.l aim. 3S4. 

« ha had by admlssinn given to one of Uie claimant* a right of action 
in napeot of the aubject of claim. Craaihay v. 7'AorRfon, 7 Sim. 391. 
m app-al, 9 Myl. & Cr. 1 , and ase Ptarmm v. CardtiR, 4 Sim. 218 ; and 
10(4 on sppsal. 9 Rubs, and M. GOC. 

Whtra Iha advene claim was set up in respect of money due on a contract for 
JkkOd labor, held Ihal the acl did uol apply. Tumtrv. Kendatl,Miiwrof,i'Do<n\. 
|l^. I97i 13Mees..ndW., 171. 

rrohaaer cannot call upon hii vendor (oinlerplead with a third patty, claiming! 
owner of the goods sold, alihaueh the one is suing for Ihe price and the 
)r to roeoVM the goods in Imvsr, anch being a case to which the alalule doe* not 
'- SUney v. Sidnry, 14 Mees. and W„ HUD ; 3 Dowl. and U. 3S0. 

la rule refosad al Ihe inalunoe of » stake-holder of meoey on an lllrgal wagar- 
jUgsrIh V. CoUfy. S Oowl. N. S., 223. Where a parly, seeking rei.ef. haa given 
■J Olber of the litigant paitiea a rigiitagaiual himaelfiudrpendenlor ihe propeny 
~ Ml bald pol a caae within the act ; held also that the conit bad no right to bw 
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the elaim of a tonifj^w reiidiog abroad. Patomi t. Campbell, 3 Dowl. N. S., 397 ; 
13 Meet, and W., 277. Where the goods were conaigned for sale by A. to his factor, 
who sold thero to the defendaot, and upoo the factor becoming bankrupt, the price 
was claimed by A., and also by the assignees: held that the purchaser was entitled 
to the rule of Interpleader. Johnson v. Shaw, 4 Mann, and Gr., 916. 

Where the defendant bad purchased cattle of the plaintiff and sent a bill accepted 
in blank for the drawer's name for the payment, which came into the haqds of third 
parties for valuable consideration, the plaintiff denied that it had ever been received 
or endorsed by him, and he had commenced an action for the price of the cattle ; the 
holder of the bill also threatening proceedings on it against the defendant : held, that 
it not being shown that the cross claims were on the same subject matter, and the 
defendant might be liable to one or other of the parties, it was not a case within the 
act. Farr v. Ward, 2 Mees. and W., 844. 

Under this statute it was held, that the court would not grant an interpleader 
order on the ground that the claimant set up a right of action against the defendant 
in respect of the same subject matter, where it appeared that the plaintiff's daim 
against the defendant rested not merely upon the right of property, but also on the 
personal contract of the defendant Lindtay v. Barrow, 6 C. B., 291. Thus, where 
A., professing to act as agent of B., obtained from C. an advance of money upon the 
security of plate in A.'s possession, belonging to B. After A.'s death, C. brought detinue 
for the plate against his executors. B. also demanded it of the executors. It was 
held not a case for an interpleader order. lb. 

At common law, the courts would in general protect their own officers when 
acting bona fide in executing the process of the court (as a sheriff acting in obedience to 
a writ of fieri facias,) from the risk of liability to two different claimants, as where he 
had seized goods under a writ of fi. fa., provided he applied to the court as soon as he 
found himself in peril ; as if upon such seizure he had notice that the party whose 
goods he had taken had committed an act of bankruptcy, and that assignees claimed 
the property, as there was a reasonable doubt whether the goods were not liable to an 
extent of the crown, the court would enlarge the time for returning the writ, when 
ruled by the plaintiff to do so, until he or the assignees had indemnified him, or had 
inter ie settled their mutual claims, and would compel the adverse claimant to try 
the right, whilst the proceeding against the sheriff or officer was suspended, or upon 
the terms of his bringing the proceeds into court to abide the result At common law 
this was the only moide of relief to the sheriff who had seized the goods in settle- 
ment, for he could not file a bill of interpleader, because, as observed by Lord Eldon, 
*< a person cannot file a bill of interpleader who was obliged to put bis case upon 
this, that as to some of the parties he might be a wrong-doer, as by the seizure and 
temporary detention of the goods.'' Slingsby v. Boulton, 1 Ves. and B., 334. For 
the same reason the court of the king's bench in England on the motion of an 
auctioneer who had, before notice of any third person's claim, sold under an execution 
by the direction of the sheriff, gave him leave to bring the proceeds into court, with a 
stay of actions against him. Chitty's Gen. Pr., 218, 341, and see note to section 391 
of this code. 

Where an issue has been directed by the court to try the right of contending 
parties to the property in question, and the intermediate party has paid money into 
court to abide the event of the issue, the successful party cannot move to have the 
money paid out to him until final judgment has been signed. Cooper v. Lead Smelt' 
ing Co., 9 Bing., 634 ; 2 Mo. and S., 810 ; S. C, 1 Dowl., 728. 



TITLE IV. 

Of the place of trial of Civil Actions. 

Sionov 123. Aciioot to be tried where rabject matter sitaated. 

15M. Action to be tried where cause of action arose. 

125. Aetiomi to be tried where the parties reside. 

126. ChaDging place of trial. 

% 123. [103.] — Actions to he tried where subject matter sitU' 
cted. — Actions for the following causes must be tried in the 
county in which the subject of the action, or some part thereof 
is situated, subject to the power of the court to change the 
place of trial, in the cases provided by statute. 

1. For the recovery of real property or of an estate or in- 
terest therein, or for the determination in any form, of such 
right or interest, and for injuries to real property : 

2. For the partition of real property : 

3. For the foreclosure of a mortgage of real property : 

4. For the recovery of personal property distrained for 
any cause : 

This section and section 124 together, compose section 103 of the oode of 1848. 

Under section 103 of the code of 1848, in an action broaght to foreclose a mort- 
gsfe, it appeared that the mortgraged premises were in the county of Cortland. That 
the money was loaned in the county of Columbia, where the mortgagee, arter being 
rseorded, was delivered to the mortgagee. The county of Columbia was designated 
in the complaint as the place of trial. Before the time of answering expired, de- 
fendant served a written demand that the trial be had in Cortland. PlaintiflTs attor- 
neys, in reply, served a notice on defendant's attorney, insisting that Columbia was 
the proper county in which to try the action, and saying they should notice the cause 
for trial in that county. Defendant then moved to change the place of trial from 
Colombia to Cortland, and Mr. Justice Parker in granting the motion, said : 

l^he question is, which is the proper county for the trial of this action, under §103 
(123] of the code? Plaintiff's counsel insists that he has a right to designate, as the 
place of trial, either the county where the cause of action arose, or that in which 
the subject thereof is situated. Counsel for defendant urges that the action being 
made local, but one county for each action could have been intended. The section 
to which a construction must be given, is 103 [123.] 

If that means that, in an action for a foreclosure of a mortgage, the plaintiff is 
at liberty to select, as the place of trial, either the county where the cause of action 
arose, or another in which the mortgage premises are situated, then the §105, [126.] 
becomes entirely inoperative and useless. Section 105, [126,] clearly contemplates 
but one ** proper coonty" for each of the actions mentioned in section 103, [123.] 
Any other construction would lead to confusion and embarrassment, as it has done in 
this case, by leaving it doubtful which is the proper county for trial. 

If the plaintiff is right in his construction, then an action to recover real property 
is no longer local, and it may, with as much propriety, be said that the cause of ac- 
tion in the ejectment arose in the county where the plaintiff became invested with 
the title, as that in this case, the cause of action arose in the county where the 
money was loaned. 
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It is not necefsary, iu coDftraing §103, [1S3,] to hold that in each action men- 
tioned in the sabdiTisione, the plaintiff is at liberty to select either as he pleases, the 
county where the cause of action arose, or that where the subject of the action is 
situated. Full effect is j^veu to the language of that section, by holding that either 
the one or the other shall be made the test, according to the applicability of the test 
itself. And the question where the subject of the action arose would seem to be 
more particularly applicable to the first three subdiyisious, and the other test to the 
remainder. Such was the law before the adoption of the code. 

But whatever may be the true construction of this section, I am not satisfied 
that the cause of action arose in Columbia, because the money was loaned there. 
That would certainly be the case in the action on the bond alone ; but where the 
plaintiff seeks to foreclose the mortgage, the loan of the money must be oonsidered 
in connexion with the lien on the land; and the cause of action cannot be complete 
without a lieu in Cortland county. 

I think Cortland county should have been designated by the plaintiff as the place 
of trial. Miller y. Hall, 1 Code Rep. 1 13. 

Where a complaint, among other things prayed, that the right of the defendant 
to the land in question in the action, mi);ht be adjudged to be subordinate to the 
right of the plaintiff, and that the defendant might be ordered to give np the pos* 
session of the said land. Edwards, J., said*, I think this is a case within the latter 
clause of section 123, subd. 1, of the code. Main y. Remten, 3 Code Rep. 138. 

'^ 124. [104.] — Actions to be tried where cause of action arose. 
— Actions for the following causes must be tried in the county 
where the cause or some part thereof arose, subject to the like 
power of the court, to change the place of trial in the cases 
provided by statute : 

1. For the recovery of a penalty or forfeiture imposed by 
statute ; except, that when it is imposed for an offence com- 
mitted on a lake, river, or other stream of water, situated in 
two or more counties, the action may be brought in any county 
bordering on such lake, river or stream, and opposite to the 
place where the offence was committed : 

2. Against a public oflBcer or person specially appointed 
to execute his duties, for an act done by him in virtue of his 
office, or against a person, who by his command or in his aid, 
shall do anything touching the duties of such officer. 

This section and the preceding (section 123) are taken verbatim from section 103 
of the code of 1848. 

These actions were made local by the revised statutes, 2 R S. 2d ed. 395, ^, 9, 
ih. 277, §28--t6. 330. ^. Under the revised sUtutes, (2 R. S. 277, §28,) of which 
this section is nearly a literal transcript, it was held that the provisions respecting ac- 
tions against officers, applied only to affirmative acts, and not to mere omissions or 
neglect of official duty. 13 Wend. 35, 266. 

The last mentioned provision of the revised statutes, is amended by the laws of 
1843, p. 257,cap. 201, by adding thereto, the following proviso : Provided, however, 
that actions brought by the county or town officers of one county in their official capa- 
city, against the county or town officers of another county in their official capacity, 
shall be laid in some county adjoining the county of the defendants except the 
county of the plaintifis. 

The revised statutes (2 R. S. 330, sec. 2, sub. 3,) provide, that for the parposes of 
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a fur and impartial trial, the conrt may order the isenes to be tried in lome other 
eenaty, when it appears that a fair and impartial trial cannot be had in the county 
in which the yeone m laid — and by aec. 3, it it provided, that in acliona againtt 
pobiic officers, or against persons specially appointed to eiecule the duties of snch 
oiBeefs for any act done by them by virtue of their offices respectively, and in suits- 
•fainst other perMos, who by the commandment of such officers, or in their nid or 
■wist! nee, do any thing touching the duties of such office which are required by 
law to be laid in the county where the fact happened, if it shall not appear on the 
trial that the cause of such action arose within the county where such trial Is had, 
the jury shall be discharged and judgment of discontinuance shall be rendered against 
the plaintiff, and see, 9 Wend. 208, 501. 12 ib. 217, 265, 51. 

^125. [104.] — Action to be tried where parties reside. — In 
all other cases the action shall be tried in the county in which 
the parties or any of them shall reside at the commencement 
of the action ; or if none of the parties shall reside in the State, 
the same may be tried in any county which the plaintiff shall 
designate in his complaint; subject, however, to the power of 
the court to change the place of trial, in the cases provided, by 
statute. 

^126. [106.] (Amended.) — Change of place of trial — If 
the county designated for that purpose in the complaint, be 
not the proper county, the action may, notwithstanding, be 
tried therein, unless the defendant, before the time for answer- 
ing expire, demand in writing, that the trial be had in the 
proper county, and the place of trial be thereupon changed by 
consent of parties^ or by order of the courts as is provided in this seC' 
tion. 

The court may change the place of trial in the following cases : 

1. When the county designated for that purpose in the com- 
plaint is not the proper county : 

2. When there is reason to believe that an impartial truil can" 
not be had therein : 

3. When the convenience of witnesses and the ends of justice 
would be promoted by the change. 

When the place of trial is changed^ all other proceedings shall 
he had in the county to which the place of trial is changed^ unless 
otherwise provided by the consent of the parties^ in vrriting dulyfiled^ 
or order of the courts and the papers shall be filed or transferred 
accordingly. 

The amendment is the addition at the end, of the words in italic. 

1. On changing the place of trial named in the complaint^ for the reaton 
that the covniy designated i» not the proper county. 
By the ^^ proper county** is meant a county in which one of the parties to the 
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mction retidet: per Justice Sill, in Lynch t. Mosher, 4 Pr. R., 86-88. 9 Code Rep., 
54. The demend ehould be that the trial be had in the ** proper evunty^** and where 
a defendant served a demand that the cause be tried in the *' county of New- York," 
his demand was held to be irregular, and that instead of naming the county m whidi 
he desired the trial to be had, he should ha?e asked that the cause be tried in the 
*^ proper county** Beardtley y. Diekerwn, 4 Pr. R., 81. The demand must be 
made before the time for answering expires, and the time for answering will be 
deemed to expire on the service of the answer, although the answer may Im put hi 
before the expiration of the time allowed for that purpose, and the demand to have 
the trial in the proper county served after an answer may be disregarded. MiUig&n 
y. Brophy, 2 Code Rep., 1 18. But the demand may be made stmnltaoeootly with 
•the service of the answer, illatrs t. Remsent 3 Code Rep., 138. 

The demand does not of itself change the place of trial, and if such demand be 
only made, and the plaintiff neglect or refuse to change the place of trial to the 
proper county, the remedy of the defendant is to apply on the trial for a dismissal of 
-the complaint. Haebrouck v. McAdam^ 3 Code Rep., 39. >^ 4 Pr. R., 343. And 
under the former practice, where the place of trial mentioned in the declaration (the 
venue,) was not in the proper county the only remedy of the defendant, except he 
was a public officer, was by demurrer, plea in abatement, or motion for a nonsait at 
the trial. 12 Wend., 265, 51,(6.) But by the present practice it seems, that if 
after a demand to have the place of trial mentioned in the complaint changed to the 
proper county the defendant neglects or refuses to make the change, the defendant 
may move to have the place of trial changed, on the ground that the place of trial 
mentioned in the complaint is not the proper county. Mairt v. Remeen^ 3 Code 
Bep., 138. Moore ?. Gardner, 3 Code Rep., 224. 5 Pr. R., 243. Haehrouek ▼. 
McAdam, 3 Code Rep , 39. 4 Pr. R., 342. 

In Haebrouck v. McAdam, eupra., Edmonds, J., held, that to change the place of 
trial, application must be made to the court by one party or the other, and either party 
may make it, and he continued by saying : the necessity of an application to the eooit 
is quite apparent ; for suppose the plaintiff resides in one county, the defendant in 
another, and the place of trial is designated in a third — into which of the two proper 
t:3unties is the place of trial to be changed? And so, if there are several defendants 
residing in different counties, which defendant is to have the choice ? 

The whole thing is subject to the power of the court to change the place of trial 
under section 1'25, and its power must be invoked. The defendant by his own act 
cannot change it. 

It seems that the motion by the defendant to change the county of trial named 
L the complaint to the proper county, and the granting an order on such motion, will 
not prejudice the right of the plaintiff afterwards to move at the proper time and on 
the necessary affidavits to change the place of trial either for the convenience of wit- 
nesses or to obtain an impartial trial. Moore v. Gardner, 3 Code Rep., 224. 5 Pt. 
R., 243. In general all the defendants should unite in making the motion. 6 Wend., 
598. 19 Wend., 700. The motion may be made by the one or more of several 
defendants. Maire v. Remeen, 3 Code Rep., 138., and see 6 Wend., 508, 1 How. 
Spe., T. R., 156, 4 Hill, 62, note, laws of 1841, p. 272, sec. 1, 19 Wend., 700. Bnt 
where the motion is made by one of several defendants, it must be on notice to^the 
other defendants, t6., unless the other defendants are in default for not answering, in 
which case it is presumed the motion may be made without notice to them. 12 Wend., 
200. And where the action is against several but some only have been served, those 
served may move alone and without notice to those not served. 4 Hill, 62, note. 

Where the motion is made by one or some of several defendants, without notice 
having been given to the defendants who do not move, the court will permit the 
motion to stand over in order that the notice may be given. Maire t. Remeen, 3 
Code Rep., 138. 

It seems that the question of the convenience or inconvenience of witnesses will 
not be taken into consideration on a motion to have the place of trial changed to the 
proper county ; thus, where the plaintiff in an action within section 125, named 
Onondaga county in his complaint as the place of trial, neither party resided in that 
county — the defendant Uvea in Oneida county. The defendant duly demanded to 
have the place of trial changed to the proper county. The plaintiff refused tfi change 
the place of trial named in the complaint. Thereupon the defendant moved to have 
the place of trial named in the complaint changed to the proper county ; this was 






n] bf the plkinliff on ths gruuiid Ihal Oiiouitaga cnuntv WM meet for the cDnve- 
Bi«i«« of ha witnaawi. The court gmiilcd the mutivn, aiiil nid that the qaeBlioo 
rf the KHirenirnce of vilnraMs wb> not in ibiib. Thot the ploinliff, ou ffceipl of 
Iba damkixl. •faonld have changed llie place of trial UBintd in the coDipiBiat la tha 
jtvfT coanty, aud then *( the piopor lime hare tnovad to change the place of trial 
hr Ibe coaTaDtence of witneassa, and that the grautin^ the mutioii then before the 
court, wunld not preehide the piainiiS' from makiug his motioD at ths proper time, 
lad ou til* (iropvr aflidavil* to chauge the plaea of trial for the conveaieDce ol hii 
VitlMBH, Moore V. Oardntr, 3 Code Kep., 934. 

£*cllaii 4*1 of Uie Judiciary act tLaw> of I81T, p. 333,) ex|ir«nly pniridfd that 
lb« MBU* nii|;ht be chaugad to llie prufwr county with the cuats of Ilie inotiou, and 
a> Norlhrop t. Vaa Otu/en, <3 Code Kep,. 140.) Farliar, J., aaid thai ou a!l mationa 
la change tha place of trial lu the proper county where cogti were asked fut by the 
Boline, CcvlB to abide the event will be alloived, and thii whether tha ardsr were 
panled er refuaed. 

RaU3a( Ihoaiipremecaurtralea, declaim that in eoae llie place of trial ia changed 
br the raa*DD tliat the proper county is not apecilied iu the oomplaiul papers nu file al 
Ihv lime o( the order makioi; luch change, aball be tranaferred to the county 
•pecified in auch order, and all other papers in the cause (bull be filed Id the county 

Hcified. See rule 3 of lupreme court rules, in appendix. 

g Jadlclary act of lt<4T, (laws of IE47, p. 333, i. 4e,) which was said to b« 
IB lores, uotwillialaiidiiig auylhiDg in Ibe code of 1849, {Lynch v. Mather, 4 Fr. It., 
sfi. 9 Code Rep^ 54,) it ia enacted that do molion to change tbe place of trial, when 
made by the defendant, ahall be granted, unless Ihedefeadaul making the laine thall 
luce made and aerred wilh the notice of such motion an affidavit of merits: and by 
lilt 48tb rule of the aupreme court rule* it i« provided, (hat in addition lo what hu 
noally been stated tn affidaritB concerning venue, eilher party may atate Ilia nsluro 
of Ifae cDDlraversy and show bow his wilneBaea are material, and may also show 
Wben tbc CauH of action, or the defence, or both of lliem arose, and these factswilt 
U taken lolii consideration by iho court iu fixing the place of trial Undrr these 
praviaioDa il has been held, that the afEdavit of merils oil a motion by defenilant lo 
dia«p the place of trial mait state distinctly:— 

1st. Thai the defendant baa fully and fairly slated the com to his counsel [in iLft 

Sod. 1'bal he is advised by bis said counsel that he has a good und BUbetantial 
UniM un Ibe merils- 

, Ird. That he believea he has such a defence. 
■■el V. Uothtr. 4 I'r. R. 93. 3 Code Itt'p.. 54 ; and an affidavit which staled that 
efendanl bad a good defence, lie., '' on he is advised by his counsel. A, B., &.C-, 
It Ac htUtreii truly'' was held insufficient. lb. And see ilicAotdtv. Suieltir, 
)• Rap, 117. 3 Pr. R., 413. The 48th rule of the en preme court does not, aa 
,irc the defeudatit to discloae in his alKdavil the malteiE which he 
hia answer, Ho may do so, but if he prefers to omit it, or make 
• partial disclosure of hia Intended defence, he may do so. Mixtr v. £uAn, 4 
1„ 409-112. 

p^r "*!■> *'^ *>'' '^' si'preme court rules il la provided, that no order to slay proceed- 
^i Cm lb* parpae of moving to cbsnge the plsce of trial shall be graiiled, unltssil 
~fl H>pear from the papers that the defendant has used due diligence in preparing 
antion for the earlifsl practicable day after the service of the coniplaiot. Such 
II aboil not stay the phiintilf in putting the causo al issue, or taking any other 
■ eiaepl giving notice and subpoinaiag witnesses for the tiini, without a special 
MM U> that effect, On preiieuting lo and filing with the officer granting the order, 
it Mffidant (bowing such facia as will entitle the plaintifT, according lo the settled 

■" " "■ It, lo retain the pinca of trial, the officer shall revoke the order lo 

■y proeeadinga; aud the plaiulifl' ahall give immediate notice of such tevocalioD to 
n deltaadaala' attorney. 

W« would here remark that Ibe dlaliiicllon between local and Iraasitory actiona, . 
■ U afieel* the qneBtioa of VeDue, (the county of trial named in the complaint.) and 
9m practice nf niaving lo>:hai>ge the ptnce of trial named in the complaint, for Ibe 

tod 10 maKtially niTeol the practice in rclatioti In such motions. If, uuder the for- 
■nsr pnctice, in ■ local action, Ibe venue was laid ui the wrong county, the plaintiff 
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miglit be nonsuited on the trial. The Judiciary act of 1847, (Lawa of 1847, p. 339») 
by eection 45 defined which were local, and by aeotion 46 which were transitory actiooiL 
The 45th lectiou ia now aupereeded by sectiona 123 and 124 of tbia code, and the 
said section 46 is still in force. {Lynch ▼. Mother, 4 Pr. R., 86. 2 Code Repb 54.) 
That section leaves the former law untouched as to the actions therein, and io aee- 
tions 123 and 124 of this code declared to be local, and in which a plaintiff might be 
nonsuited if the venue was laid in the wrong county, but provided, that as to the ao- 
tions rendered transitoi^ by *' ihit teetiony'* the plaintiff should not be nonenited fiir 
an error in the venue ; but when the venue was not in the proper county, the de- 
fendant might move in the manner therein provided to have the venae changed to 
the proper county. The code then, by section 126, declared that in all aotiona, lo- 
cal as well as transitory, the actions might be tried in the county designated as the 
place of trial in the complaint, unless the plaintiff, before the time for answering 
expire, demand in writing that the trial be had in the proper county. With regard, 
therefore, to the actions mentioned in the 1 23d and 124th sections, they stand on « 
different footing from the other actions mentioned in section 126. As to the former, 
the law appears to be, as thus: if the place of trial named in the complaint be noC 
the proper county, the plaintiff may be nonsuited, but the defendant shall not be 
allowed to move to nonsuit, unless, before answering, he give notice to the plaintiff 
of his intention ; and the demand by the defendant to have the place of trial men- 
tioned in the complaint, changed to the proper county, is, in effect, a notice to the 
plaintiff that the county named is not the proper county, and that so the defendant 
will insist on the trial. The question as to whether or not the place of trial named 
in the complaint is the proper county, cannot, in many cases, be determined until 
the plaintiff has closed his case on the trial ; and a motion to change the place of 
trial named in the complaint, to the proper county, must, in many cases, iuvolTe a 
trial of the action upon affidavits. If the plaintiff is satisfied that the place of trial 
named in the complaint is the proper couuty, and is willing to incur the risk of being 
nonsuited on the trial, there can be no reason why the defendant $hould, even if be 
may, (12 Wend. 217, 265, 51,) take the trouble and risk of making a motion to set 
him right, he can derive no benefit, and may lose an advantage. Because, if he 
has a right to have the place of trial changed for the convenience of his witneasae, 
or because he cannot obtain an impartial trial in the couuty named in the complaint 
as the place of trial, he is not precluded from obtaining an order for that pnrpoae, 
merely by the refusal of the plaintiff to comply with the demand to change the plaoe 
of trial to the proper county, and after obtaining such order, the defendant will retain 
the right to move to nonsuit the plaintiff, if, on the close of his case at the trial, it 
appear by the evidence adduced that the county named in the complaint is not the 
proper county. 

Except in requiring that the defendant must make a demand, before answer, 
to have the place of trial named in the complaint changed, or otherwise he will be 
precluded from moving to nonsuit on the trial, on the ground that the plaoe of trial 
named in the complaint is not the proper county, the practice appears to differ in no 
respect from the case where, under the former practice, the venue was laid in the 
wrong county. 

We take the liberty here to remark, that much of the confusion that has arisen 
in the practice subsequent to the passage of the code, has been occasioned by attri- 
buting to that statute a more extennve operation than in efi^ct it has. On this par- 
ticular point, the confusion has arisen from not keeping in view the distinction 
between a change of the place of trial named iu the complaint, (the venue) to the 
proper county, and a change of the place of trial merely, (not the venue,) to meet the 
convenience of witnesses, or to obtain an impartial trial. 

By the former practice the plaintiff could not move to change the venae (the 
place of trial named in the complaint,) 16 Johns. R., 149, but if, l^fore the trial, he 
discovered that he had laid his venue in the wrong county, (named the wrong 
county as the place of trial in the complaint,) he might amend, as of course. lb. and 
7 Cow. 164, (a) and now if by the demand of the defendant or otherwise, the plain- 
tiff is made aware that the county named by him in his complaint is not the proper 
county, and he is desirous of inserting the proper county, he may so amend, of coarse, 
at anytime within the time allowed by section 172, for amendments of course, and 
if he permit that time to elapse, and afterwards desires to' change the place of trial 
named in the complaint, he should make a motion for leave to amend nis complaint 
in that respect. 



Enlenainine this Tlcir of lliii pravision, we lee no reuon why Ihe pracliliDDer, in 
«tl acUiiiia wIlhiD KCliona 133 lod 1 34,where CDiicerugd Tor a dsreodant, itiBynolaerTe 
bcfnte ur Willi hit iLDswer a daniaud to have Ilia place of trial oamed in Ihe complalDl 
cbnngdil to Ihe proper Gaotity; by (bis rucBnshe will preKCVglhe pOHibilily ef abtaiD* 
ine ■ DOuiait. if on Ihe Irial auy fuet aliould be elicited in Ibe progreu of the plaiii- 
liff"* CBie, which thaws that the couuly of trial Dsmed la the compluinl ii uol (be 
pmpir CDUiily. If the plamtiS' counder* Ihe county named u Ihe proper couuly, 
he Hmregarda the demaud, tba derindsnt likei no furlhor etep, hot be bus (hvreby 
■Hed fiie right to iddts to noa-auil ou Ihe trial, for the leaeoa Ibnt ihe county of 
tiill named in lh« eomplaliit u not the proper county. 

3, Aa le changing the ptaciof trial far lltt aetit<initBCe of viitatue; or 
becanH an impatlial trial caimet bt had in tht county dtngnaltd in 
Ihe cen%plaiHt at tht place of trial. 

tiom ex Mific, in leepecl la gcautlDg epd refuiiug moliouE to change the place of 
Inil, IB DO longer recoguiied. 

Where Ibero are eevetal dofendauts, they should all join In the motion to phnoga 
l)w place of Irial (G Wend, 508. 1 How. S. T. R. ISG;) unlen tome have auSered 
t durniitl, ill which caae Ihe Dlhen may move atoDs, IS Wend. SOO. So where 
Ike aclion ie, Id form, againit Beveral, and prDaeaa liai been ecrred upon Mine only, 
thedefendsDl* serTed may make the motion. 4 Hitl, 63, nolo. 

And ID a joint actian against theaerenil p>rtif« to a bill or nolo, under aeclioD 130, 
the motion may be made by any one of the defeadanu, (Laws of 1841, p. 973, f 1;) 
illhodgh before Ibe paHsge of the act lost roferied to, the rule was ulheiwiae. 
14 U-sud. TOO, see 4 Hill, 62, nole. 

'Hie plaialiO'caanot more to change the place of trial, (IG Johni. R., 149,) but he 
may ehan^ it by amending hi) complaint of course. Id. T Coweu, 164, (a) or on 
notioa for leave to amend. 

Jfotion tehin to be made. — On a motion to change Ihe ploca of It 
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>r a circuit in consequAnOe of such Uchea it ia a auSicient reann 
a molion. Ly->ch t, MoeSir, 4 Fr. R.. 83, and per Sill, J., nniil the 
metln.thepleinlifrcBiinal aafely Bwrar that asiugle witiiesa will be necei- 
in on (he trial, nnd when new matter ia set up in Ihe answer the defend' 
t know, uor can his eounael adriie him whnt wilneEwi will be needed for 
Ilia defonee. U Sfleme to be a ascessary reaull of the change in Ihe ay«lem of 
pleaditie. that the defendant cannot determine whether a change of the place of 
tnii will be ueeeaiBry. nor oan the plaintiff deletmine whether he should oppoae it 
BBUlall tlieplendiai'aiulheactiaoareBerTed. lb. and see, Barnard v.lVAecJn-, 3 Pr. 
R.7I, 73. 

ini;e Ihe place of trial after anawer and befare 



m 



Iter, and Ihat hs cannot i 

J in of the reply, Mi/ert 
le after answer and before 



reply, t 



ippeared ibal tb« 

loa in Ihe compUinl. and that 
WBfl made, and il did uol appear 



itmrar denied nearly nil ihe material allega 
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ihU the time la reply had been eitended.aad 
BitrJtIy t. Diekrrton.iFr.R 81. 

In dark r. PeUilMne, 2 (Jodo Rep., 78, defendanls moved to change the place 
4r Uial. The pliinliff opposed the inoIioB on au affidavit, ahowiug that no answer 
>■* received before the uotico of ihe motion — after argument, Edmoiide, J., held, that 
tile coiin bod uo power to change the place of Irial until allDr iaue joined. The 
molion «a* denied. Tba same queatiou Was decided the bhiho way by Selden, J., iu 
AornuRn V. Sptnrer. 5 Pr. K. 133, and by Sill. J., al a eeueral term, with Ibe con- 
;eaf Mnllett. M-rvin and lloyl. JJ . in JIfiiir t. A'uAo.4 Pr. R. 409. 
ill* other hand, Wilhard, J.. leferiingtalbeitaMM of finrnurd *. Wltteter, and 
V. Nathtr, lapra, decided that Ibe motion mittht be matSf before iieue 
•ndmtofa waatlieopiniauotUand, J., in M^trit. Fitter, APr. R.S40, subject 
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bowerer, to exeeptions, of which that case was one. We think, howerer, that boCb 
on aathority and on principle, the more consistent practice is not to moTe until tb*- 
issue is joined, and the contrary opinions are based on the assoraption that the parties- 
can foresee what will be the issae in the cause. 

Staying proeeedingi for the purpoie of motion. — The defendant, if eireatn- 
stances require it, may obtain an order to stay the proceedings for the pnrpos* of 
making the motion. But no such order will be granted, unless it aball appear from 
the papers, that the defendant has used due diligence in preparing the motion fer 
the earliest practicable day after the service of the complaint Rule 47. And the 
order, if granted, will not stay the plaintiff in putting the cause at issue, or taking 
any other step, except giving notice of trial, and subpoenaing witnesses. Id, By 
the former practice, the defendant had to serve the order before the cause was noticed 
for trial, and before the plaintifl's witnesses were subpoenaed, otherwise the plaintiff' 
might disregard the order and take an inquest 6 Hill., 380. 

Revoking order to ttay proceedingo — .The plaintiff may get the order to stay pro- 
ceedings revoked, by presenting to, aud filing with the officer by whom it wasgraat- 
ed, an affidavit, showing such facts as will entitle him, according to the practice of 
the court, to retain the place of trial. Rule 47. And he must give immediate no- 
tice of such revocation to the defendants' attorney. Rule 47. But he cannot treat 
the order obtained by the defendant as a nullity, on the ground that the papeio oa 
which it was procured fail to conform to the requisites demanded by the 47th mlOr 
in respect to delay, although the effect of the order be, to throw the caose over both 
the circuit in the county designated in thejfcomplaiut as the county of trial, and that 
in the county to which it is proposed to be changed. 22 Wend. 633. 

The motion. — The motion to change the venue is founded on an affidavit^ to tbo- 
form of which particular attention should be paid, and which must, in genoml, bo 
made by the defendant himself, though under special circumstances, set forth in the 
affidavit, it has been held sufficient when made by his attorney in the action. 4 Hilly 
64, note. 

If the motion is grounded on the convenience of witnesses, the affidavit ahooM 
state the name of the witnesies residing in the county, to which the defendant soeko- 
to change the venue, 6 Cowen, 389 ; and their residences, 1 Hill, 671, 3 Id. 445 f 
stating the town, village, or particular place of residence, in addition to the county. 
1 How. Spe. T. R., 195 ; and that each, aud every of them is material to the defoaoe, 
as the defendant is advised by counsel, and verily believes. 3 Wend. 425, 9 Id. 431 ; 
1 Hill, 668 ; and without the benefit of the testimony of each and every of theOf 
he caunot safely proceed to trial, as he is advised by counsel, and verily believea. 3 
Wend. 425, 9 /<2. 431 ; that he has fully and fairiy stated the case to his connaol, 
giving the name and residence of such counsel, Rule 39 ; and has fully and fairly 
disclosed to him the facts which he expects to prove by each and every of hio 
witnesses, 9 Wend. 10, 1 How. Spe. T.R., 55,70,165; 1 Hill, 668; and that he has a 
good and substantial defence on the merits, 1 How. Spe. T. R. 162, as he is advised 
by his said counsel, and verily believes. 4 Hill, 64, 66. 1 How. Spe. T. R. 62. Tho 
affidavit should also state the name of the county designated in the complaint aa the 
county of trial ; 1 How. Spe. T. R. 184 ; 1 Hill, 668 ; and if not made by all tho 
defendants, it should show the reason why it is not so made. 1 How. Spe. T. R. 
156. 

In addition to what has usually been stated in affidavits concerning venue, either 
party may state the nature of the controversy, and show how his witnesses are ma- 
terial ; and may also show where the caose of action, or the defence, or both of them, 
arose ; and those facts will be taken into consideration by the court, in fixing tho 
place for trial. Rule 48. 

The county in which the witnesses reside, rather than the distance they will have 
to travel, must goveru on motions to change the place of trial. PeopU v. Wrighty 3 
Code Rep., 75. 5 Pr. R. 23. 

In null V. Hullf 1 Hill, 671, a motion was made to change the venue (torn Al- 
legany to Cattaraugus, on an affidavit that the defendant had fifteen witnesses in tho 
latter county. It was shown in opposition to the motion, that the defendants' wit- 
nesses resided nearer to the court-house in Allegany than to the oourt-houoo in 
Cattaraugus ; viz., 25 miles from the former and 27 miles from the latter. But tho 
court granted the motion, and Bronson, J., said, *' On a question of venue, wo look 
to the county in which the witneasef reside, rather than the distance thoy will havo 



a gnneril rulu, ths copveiiiuace or witn^ne* will bs b«st coiisulted b/ 
g Ihe Ifisl iti the L-nnnly when Ihry leside. Thai coutBo will b« leaa likely lo 
ir lociiil nnd buaineaa relMiaoa thia calline Ihem lo b lurii;!!! conaly.'' 
Me wa> ciied and ipproved by Patker, J., in I'topli </. Wiighl, tupra. 
Sea. Brardtity y. Duktriat. 4 Pr. R. 81. 

OppotiHg lit iRDtiiin. — Tlie plaioliffniay mid Ihe matioo by an affidavit aiiow- 
Ise mularial whueieai, 1 How, Sp«. T. R. 51); residiug in Die county named la ths 
<mDplaint.aathecDUDlr afdlal. S CBiue«'R„374, 3 /<J.95. S Johos. H. 4S1. T 
Coifva, 11)3, 19 Wend. tl). Bui he miul iwear unqualifipdly. llial he haa wIlneB- 
KB in 01 Dear Iha noun ly named in Ihe coniplaint ai Ihe countjr of trial ol au equal 
nnmbtt with Ihoaa of the defendanl. or a giaaler nninber, or llie plates of Uial will 
la chODced. 13 Wend. £34- And tlie naideuce of a greater nnmber or wilneMoa 
B adjoining State adjacent lo Ihs place of trial named in the EaiDplalat ia nol enf- 
iDltoretain the place of Icial. SWeud.S83. 6/d.54l. 4 Hill. 66, ns(r. 
^fLod it M no atKwer la a moliuu In change Ihe place of liial, that by g;rantiue 
« plaintiff will loae a trial oi a letm, where the derendanl i> not chargeable with 
— • '-' --.J) nhele ho ii ao chargeable, h>( neglect must be inch at to produc* 
IdH, or the motiDQ will be eranted. Lynch v. Moihtr. 4. Ft. R., gG. 3-2 Wend. 

nonlj. 3Hilt,3S3. bnluDweeeGuiiMT. CAa/>i>.,2CDdeRep, 1U7. And 
^. . n n motion to change the Tonae from the county of O. to Ihe county of C, 
p defondftDt'a affidaTit italed that the action waa brought to recover for Hrricea aa 
Mj and countet, rendered by the plaintiff while reaiding in the coiiuty of C, 
11 Iho defandBnt had twenty witoeuea in Ihe laller counly, and that, If the plaia- 
.le more than one wiloeBa (naining him) in the counly of O.. Iha 
n eoubl only be material for the pnrpose of proving the value of Ihe eervict* (br 
ih the aaiioa waa brought, which could as well be proved by witneaae* residing 
I* oaoaty of C„ and the plaJntifF in oppnaitioD lo the motion, swore to twenty- 
in Ihe county of O., ten of whom were sllorneya and counsellor! at 
ted to anawar Ihe matters ■pecinlly set forth in the defeadiuil'B afBdavit, 
u granted. 5 Hill, 509. 1 How. Spa. T. R. 73. The court iu decid- 
■Hn molioa will be governed by the convenience of wilnesaee. 4 Wand. HQi, 
"1. 1 llill, 668, GTI. And where Ihe plaintiff outnumbera the defendant in 
I, (13 Wand. 394. I Hill, 666, G71,J or awean to an equal number. (5 
1,414; 19 Wend, S94,] the motion will be danlad. But nol under all oircum- 
aeea. S Hill, 509. 1 How, Spe. T. R. 73. So where it ia clear that the defend- 
ant's oh)«ct w merely delay, (12 W-nd. 293, 32 /d. 615. 10 /d. 571.) or where hia 
affidavit ia defective. (19 Weod.eiT ; 9 Id. 431 ; 23 1-1.636 ; 2 Hill, 359.) the moUon 
will be dented. 

And whart, in a common action of aaumpaiti the defendant swore to seventj -eight 
wilncwts. as material to his defenoe, it was conndered s fraud upon the court, the 
nature of the action not being fully explained, la ntiafy the court thai the number of 
Kiluewa waa necessary. 1 How. Spe. T. B. 122. 4 Hill, S36. 

Where after service of papen for a molion lo change Ihe venue, together with 
la order to stay proceediogs, the plaintiff amended hii dDclaralion by changing the 
venue to auolher couuty, and it appeared on the motion, that the plaintiff bad • 
inlGciaut number of wilueBsei to retain the venue in the latter county ; and thai the 
derendanl had bad time lo serve new papers since the amendment, but omitted to do 
te, the nwliou wai denied, 1 HitI, 3T4. And where, on receiving notice uf the 
I, the plaiiiliiraKreed to change Ihe venue, according lo the wish of Ihe defeod- 
ravlded he would accept short notice of trial, the motion wai denied, ns defeud- 
beoDld uolahow it to be impoMiUe (or him to prepare for trial on shorl notice. 
Vaadell, 493. So where Ibe defendimt itfler service of bis papers, and before the 
ivoa actually mods. Buffered a default for nol pleading, ihii waa held lo defeat 
licalloa, even though lie obtained and aerved an order alnyiug proceedings. 
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city, (S Johnt. Cas. 335.) or, in an action for flander or libel, that a yiolent party^ 
spirit preyailed in the county. 1 Caines' R. 487. And the existence of a strongr- 
popolar excitement in a county, on the subject matter of a libel suit, was held to be 
no cause for refusinsf to change the place of trial on an ordinary affidavit. 2 Wend. 
250. 3 Caines' R. 127. But the place of trial was changed on the ground of excite- 
ment, after two ineffectual attempts to obtain a verdict in the county where it was 
laid. 12 Wend. 203. And it was held sufficient cause to change the place of trial, 
that the circuit judge of the district where the venue was laid, was previous to hia 
appointment counsel in the cause. 2 Wend. 290. 

A supposed excitement, or prejudice, which makes it doubtful whether a fair and 
impartial trial can be had in the county, to which it is moved to change the place 
of trial, is no cause for refusing the motion. The inability to obtain a fair and im- 
partial trial must be clearly established. An actual experiment, by way of trying 
the cause, or attempting to impannel a jury, should first be made. People v. Wright, 
3 Code Rep., 75, and per Parker, J., 5 Pr. R., 23. 

** It appears by the affidavits that the matters in controversy have been the subject 
of general conversation and comment throughout the county ; — that feelings and pre- 
judices exist — and that the deponents believe the electors of the county have gene- 
*rally and almost universally formed and expressed an opinion on the merits, which 
they would not be likely to change. That such matters have been the subject or 
newspaper discussion in said county, and that there has been, and is much excite- 
ment on the subject, and that it is very doubtful whether a fair and impartial trial 
can be had in said county of Rensselaer. Do these allegations furnish a sufficient rea- 
son against the trial being held in the county of Rensselaer?" 

Bernam v. Ely, 2 Wend. 250, was an action for the publication of a handbill, 
alleged to be libellous, issued immediately before an election by the defendants^ 
styling themselves to be the anti-masonic central committee. The defendants moved 
to change the venue from Oneida to Monroe. The motion was opposed on the affi- 
davit of several individuals, in which they stated that from their knowledge of th» 
excitement then existing on the subject of masonry, they believed the plaintiff coold* 
not have a fair and impartial trial before a jury of Monroe county. 

But the court granted the motion, and said they would not, on any specolativd 
opinion formed by individuals, however respectable, interfere with the ordinary 
course and practice of the court in the administration of justice. Marcy, J., said, 
'* pervading as may be the excitement referred to, the court repose confidence in the 
intelligence and integrity of the freeholders of Monroe. Should it unfortunately 
happen that the apprehension of the plaintiff is realized, he will not be remediless, as 
it will then be in sufficient time to interpose the strong arm of the law, to caose the 
course of justice to flow unpolluted by passion or prejudice." 

The same rule was followed in Meeaenger v. Holmes, 12 Wend. 203, where a 
motion was made to change the venue on the ground of exeitetnent, after two trials 
of the cauAC, in neither of which the jury were able to agree. The court held, thai 
the case came within the principle stated in Bowman v. Ely, and granted the mo- 
tion. Savage, Ch. J., said, ** when it is found by actual experiment, that a fair trial, 
or as in this case, no trial can be had in the county where the venue is laid, the mo* 
tion on the ground relied on in this case will be granted, but otherwise not'* 

But it is claimed on the part of the plaintiff, that the rule thus laid down in the 
cases above referred to has been changed by the case of People v. Webb, 1 Hill, 79, 
where, without an attempt to try the cause, the venue was changed from Otsego, 
to Montgomery, on motion of the district attorney, on the ground of excitement 
and improper infiuencet in the former county. The rule was certainly so far re- 
laxed in the last cited case, as to hold that an actual experiment, by way of try- 
ing the cause, or attempting to impannel a jury, was not the only evidence the 
court would receive as proof that a fair and impartial trial could not be had in the 
county where the venue was laid — the motion was granted principally upon the 
ground, that it appeared that the defendant had improperly attempted to influence 
the jurors drawn at a previous court of oyer and terminer iu Otsego county, by send- 
ing to them newspapers containing articles tending to prejudice their minds against 
the prosecutor, in respect to the trial — and that he had also influenced and misled 
the public mind by circulating libellous articles throughout the country among those 
who were not subscribers for his paper. 

In the later case of People v. Bodine^ 7 Hill, 181, an application to change the 
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Teaae from RichmoDd couoty to New-York« was refiued, notwithstandiu^ there had 
been one trial in Richmond in which the jury did not agree. Ch. J. Nelson there 
•tated that he had examined the subject with a view to settle some rule, by which 
eases of that kind might thereafter be governed. He held that it was not enough 
for jarora to state their belief that a fair and impartial trial could not be had in the 
eonnty, but that the facts and circumstances forming the grounds of such belief 
mutt be stated, so that the court may judge for itself whether or not the allegation 
■ well founded, and that the inability to obtain a fair and unprejudiced jury must be 
dearly established. To this extent the rule is cousistent with all the cases above 
examined, and also with other authorities which I have not deemed it necessary to 
refer to. 1 Black. Rep. 378. 1 Chit. Crim. Law, 200. Roscoe Crim. £v. 236.— 
The People v. Vermilye, 7 Cowen, 137. 

In People v. Bodine, it was said that the rule there recognized was founded on 
good sense, and that its practical operation would prove an essential check upon 
the facility with which motions may be got up from a too ready apprehension of un- 
doe prejtrdice.'* 

It ia said there is no statute under which the courts can order an issue of law to 
be tried out of the county originally specified in the complaint, or that substituted 
voder section 126. And the cause must, for this purpose, be triable in the district 
where the venue is, regardless of any order that changes the place for trying an issue 
of fact. Oould V. Chapin, 4 Pr. R., 185. 2 Code Rep., 107. And where there 
ue iasaes of law and fact, the court caunot change the place of trial. Clark v. 
Van Deiuen^ 3 Code Rep. 219. But on such a motion the court will look into the 
materiality of th^ issues of law, and if they are immaterial, will grant an order to 
ebaoge the place of trial. lb. 

With respect to the last clause in this section (126,) under the code prior to the 
neent revision, it was held that an order to change the place of trial did not carry 
with it a change of the venue in the cause. Barnard v. Wheeler, 3 Pr. R, 71, 72. 
Beardaley v. Diekereon, 4 Pr. R., 81. Lynch v. Mother, lb. 86. Oould v. Chapin, 
Ik 185, 2 Code Rep. 107, and it was said that the effect of the order was to remove 
the place of trial of the issue of fact, and as a consequence the proceedings in the 
MOM incidental to, and necessarily connected with the trial of the issue of fact. But 
that other |>roceedings in the action were not affected by the order. lb. And con- 
■derable discossion occurred as to the proper county in which to move in any pro- 
eeeding in the cause after an order had been made to change the place of trial : Thna 
where the place of trial named in the complaint (the venue) was Monroe county, and 
to ofder was afterwards made changing the place of trial to Albany county, it was 
held that the venue was not changed and that a motion for an extra allowance was 
properly made in Monroe county. Gould v. Chapin, 2 Code Rep. 107, 4 Pr. R. 185. 
Aod this decision as to this point, was sanctioned by the opinion expressed in Bar- 
nard t. Wheeler, Lynch v. Moeher, and Beardeley v. Dickeraon, supra. And this 
•eetion (126) appears comfirmatory of the previous practice, except where otherwise 
provided by consent of the parties or order of the court. Whether under the present 
provieion a change of the place of trial is equivalent to a change of the venue, or 
traosfera the cause for all purposes without or against the consent of all the parties, 
remains to be determined by judicial decision. Section 49 of the judiciary act, 
(Laws of 1847, p. 333,) provided only for a change of the place of trial of an issue 
of fact, and one argument used by Mr. Justice Sill in Gould v. Chapin, (4 Pr. R., 
185,) to show that the change of the place of trial was not a change of the venue, 
or a transfer of the cause for all purposes, was, that no power existed in the courts 
to change the place of trial of an issue of law. By rule 3 of the supreme court 
roles it is provided, that in case the place of trial is changed for the reason that 
the proper county is not specified as required by section 125, of the code, papers oa 
file at the time of the order making such change shall be transferred to the county 
specified in such order, and all others papers in the cause shall be filed in the county 
so specified. 



TITLE. V. 

Manner of commencing Civil Actions. 

Section 127. Actions, how commenced. 

128. Sammous, requiaites of. 

129. Notice to be inserted in certain actions. 

130. Complaint need not be served with summons. 

131. Defendant unreasonably defending. 

132. Notice of Lis pendens. 

133. Service of samraous. 

134. Return of sammons. 

135. Publication of summons. 

136. Proceedings when part only of defendants served. 

137. When service by publication complete. 

138. Proof of service. 

139. When jorisdiction of action acquired. 

§ 127. [106.] — Actions when commenced. — Civil actions in the 

courts of record of this State, shall be commenced by the ser- 
vice of a summons. 

This section is identical with section 106 in the code of 1848, and where while 
that code was in effect a warrant under the Stillwell act was served simultaneously 
with, but issued before the service of the summons, in the action the warrant was 
held to be a nullity, being issued before any action was commenced. Lee v. AveriUt 
1 Code Rep. 73, 1 Sand. 8. C. R. 731. The amendment to section 99 in the ood* 
as it now stands seems to have rendered this section only a repetition. Sae MCtioiii 
99 and 74. 

§ 128. [107.] — Summons — Requisites of. — The summons 
shall be subscribed by the plaintiff or his attorney, and direct- 
ed to the defendant, and shall require him to answer the com- 
plaint, and serve a copy of his answer on the person whose 
name is subscribed to the summons, at a place within the 
State, to be therein specified, in which there is a post-officei 
within twenty days after the service of the summons, exclu- 
sive of the day of service. 

This section is identical with section 107 of the code of 1848. It has given ike 
to some decisions to which we will proceed to refer. 

It may be premised that the only mode of commencing an action under the code 
is by summons, (sec. 99, 127,) or the obtaining a provisional remedy (sec. 139,) Re 
Fort Plain and Cooperetown Plank Road Go., Ex parte Raneomt 3 Code Rep. 
148, Moore v. Thayer. lb. 176. 

It will be observed that this section (128) neither directly nor indirectly, reqnirea 
that a summons should name the court or the title of the action, and the form of 
sammons recommended by the commissioners in their first report, contained neither 
the name of the court, nor the title of the cause. Nevertheless, the weight of opin- 
ion seems to be in favor of the insertion at least of the name of the court in the ■am- 
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For the form of the rammona when serred withoat any copy of the complaint, 
section 130 ; and when served by publication, see section 135. 

<^ 129. [108.] — Notice to be inserted in certain actions. — 
The plaintiff shall also insert in ihe summons a notice, in sub- 
stance as follows : 

1. In an action, arising on contract for the recovery of 
money only, that he will take judgment for a sum specified 
therein, if the defendant fail to answer the complaint, ia 
twenty days after the service of the summons. 

2. In other actions, that if the defendant shall fail to an- 
swer the complaint wUhin twenty days after service of the 
summons, the plaintiflf will apply to the court for the relief 
demanded in the complaint. 

In reference to the provisions of this [129] section it has been held, that a notice 
in a summons under the first subdivision of this section, that the plaintiff will take 
jud^ent for a given sum "with interest" thereon from a specified day, is a sufficient 
compliance with the provisions here contained, and while the legal rate of interest is 
■even per cent, that will be the rate assumed where not otherwise specified, and that 
it leaves nothing to be done but the computation of the legal interest to the day 
judgment is entered. Swift v. DeWitt, 3 Pr. R., 280, 282. 1 Code Rep^ 25. 

In an action within the 2d subdivision of this section, the complaint named Ulster 
county as the place of trial, and the summons stated that the plaintiff would apply 
to the Albany circuit court for the relief demanded in the complaint, it was held, that 
the snnmions should have stated that application would be made at the Ulster circuit, 
Warner v. Kenny, 1 Code Rep., 96. 3 Pr. R., 323--324. The form of summons 
now generally used merely follows the words of the statute, and gives notice that *'the 
plaintiff will apply to the court for the relief demanded in the complaint," without 
designating auy court or time. The supreme court rules, by role 91, prescribe that 
the application for judgment for want of an answer, may be made to any special 
term in the district embracing the county in whidh the action is triable, or in an 
adjoining county, or at a circuit court, in the county in which the action is triable, 
except that when a reference or writ of int^uiry is ordered, it is to be executed in the 
county in which the action is triable. (See rules in appendix) Prior to the making 
this rule it was held, that all applications for judgment for want of an answer most 
be made in the county named in the complaint as the place of trial. Anon. 1 Code 
Rep., 82. Warner v. Kenney, i*., 96. 3 Pr. R., 223. lb., 413. 

An action for a breach of promise of marriage is within the class specified in the 
first subdivision of this section, where the summone i» ieeued in conformity therewith. 
Such an action is an action arising on contract— of this there can be no doubt. It is 
also for the recovery of money — no other relief is sought. It does not, therefore^ 
belong to the " other actione" to which the second subdivision of this section applies. 
It is true that the proceedings upon default provided by the first subdivision of section 
246, do not seem entirely appropriate to the nature of nn action like this. If the 
complaint be sworn to, the plaintiff, upon the defendant*s failure to answer, becomes 
absolutely entitled to judgment for the amount of damages claimed. If the com- 
plaint be not sworn to, it then becomes the duty of the clerk to ascertain the amount 
the plaintiff is entitled to recover. Williame v^MUler^ 2 Code Rep., 55. 4 Pr. R., 
94. Leopold v. Pophenheimer, 1 Code Rep., 39. 

In an action to recover the price of goods sold and delivered, the summons stated 
that the plaintiff would apply to the court on a specified day for the relief demanded 
in the complaint ; held, that the summons was in the wrong form, and that it ought 
to have been in the form prescribed by subdivision 1 of section 129, and motion for 
judgment as for default of an answer was denied. Diblee v. Mown, 1 Coda 
Rep., 37. 
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An aetkni agrminst a common carrier for lots of ijroods is within the second, not 
the first, subdivision of this section, and the sammons roust conform to the second 
lubdiTision. Clor v. Malloryt 1 Code Rep , 126. 

Where in a foreclosure action the summons stated that judgment would be taken 
ibr a specific sum, but the complaint prayed only a sale and payment of the proceeds, 
the motion for judgment was denied, without prejudice to a motion to amend the 
nimmons. Wyant ▼. Reeves, 1 Code Rep., 49. 

It was held in one case that the summons was process, and that the power given 
by the code to amend pleadings did not extend to process. Diblee v. Maaon, 1 Code 
Rep., 37. But it is now held otherwise, and in one case where a party served a 
inmmons which, before any proceedings had been taken thereon, he discovered to be 
irregular, and thereupon served an amended summons, it was held by a county judge, 
that there was no objection to such a course being pursued. Davenport v. Ruaaell, 
2 Code Rep., 83. 

^ 130. [109.] (Amended.) — Service oj complaint. — A copy 
of the complaint need not be served with the summons. In 
such case the summons must state where the complaint is or 
will be filed ; and if the defendant, within twenty daj's there- 
after, causes notice of appearance to be given, and in person, or 
by attorney, demands in writing a copy of the complaint, 
specifying a place within the State where it may be served, 
a copy thereof mjist, within twenty days thereafter, be served 
accordingly, and after such service, the defendant has twenty 
days to answer, but only one copy need be served on the 
same attorney. 

This section comprises only a portion of section 130 of the code of 1849, the 
remaining portion is embraoed in section 131. The amendment consists further of 
the rabetitation of the words ** must " and " twenty " for the word *^ shall" and 
" ten** respectively, and the insertion of the words ** is or** and " eauset notice of 
afpearanee to b€ given and ** severally printed in italic. 

It will be observed that this section in the code of 1849, did not mention within what 
time after demand made, the copy of the complaint was to be served, but after som» 
Gttle conflict of opinion, it became settled that it must be served within 20 days after 
demand. Litilefield v. Mervin or Murin, 2 Code Rep. 128. 4 Pr. R., 306. Eele» t. 
IMaud, 2 Code Rep., 144. Colvin v. Braden, 3 Code Rep. 188, 5 Pr. R, 124. 
JTkrsoii v. Willard, 5 Pr. R. 263, 3 Code Rep. 250. If the summons state that a 
copy of thM complaint had been filed, instead of stating that the complaint had 
been filed, it is not such an irregularity as will vitiate a judgment entered for default 
of an answer. Hart v. Kremer, 2 Code Rep. 50 ; but if the complaint is filed, and 
BO copy is served with the summons, if the summons instead of stating where the 
eomplaint is filed, states that a copy of the complaint " is annexed," the summons will 
be irregular, and may be set aside on motion. Keeler v. Belts, 3 Code Rep., 183 ; 
but such a summons is not a nullity, and if the defect can be remedied without doing 
injustice, and especially if no injury has been occasioned by the omission, it is the 
doty of the court to disregard it or allow an amendment, lb. It the defendant 
does not demand a copy of the complaint within twenty days after service of the 
■omroons, the plaintiff is not obliged to serve a copy. Engs v. Overing, 2 Code Rep., 
79. Bennett v. Delicker, 3 Code Rep., 117. But in such a case the court on motion 
of the defendant, made an order for a copy to be served. lb. The defendant had to 
pay the costs of motion, but was not obliged to swear to merits. In cases, however, 
where the complaint is on file, it may be the better course where the defendant 
omits to make the demand in due time for him to obtain a copy, from the complaint 
on fil«, instead of moving for an order on the plaintiff to furnish a copy. 

After a demand of a copy of the complaint duly made, (he plaintiff may, on 
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thowinff ground therefor, obtain further time to fomiab a copy of the complaint. 
Littlefield v. Merwin or Jfurtn, 3 Code Rep. 128. 4 Pr. R., 306. But in case nc 
copy is served within twenty days after demand, or within such further time as may 
be g;ranted for the purpose, the defendant may move for au order dismianiig the 
complaint, and for a jagrdment in the nature of a non press, lb. 

Where the service is by publication the complaint must be first filed. See. 135. 

^131. [110.] (Amended.) — Notice of no personal claitiu — ^la 
the case of a defendant* against whom no personal claim is 
made, the plaintiff may deliver to such defendant with the 
summons, a notice subscribed by the plaintiff or his attorneyy 
setting forth the general object of the action, a brief descrip- 
tion of the property affected by it, if it affecU specificf real or 
personal property, and that no personal claim is made against 
such defendant, in which case no copy of the complaint need be 
served to such defendant, unless within the time for answering 
he shall, in writing, demand the same. If the defendant, on 
whom such notice is served, unreasonably defend the action, be 
shall pay costs to the plaintiff. 

This section is composed of a part of section 130, and all section 131, as they stood 
prior to amendment 

The amendment to the portion of section 130 of the code of 1849, comprised in 
this section, consists of the omission of the words ** in au action for the partition of real 
property or for the foreclosure of a mortgage," at the point where the asterisk is 
placed, and the insertion of the words ** if it qffeets speeifie, real or ptrwnal prop' 
erty" printed above in italic. 

Prior to this amendment, the cases in which the notice of no pereonal might be 
served, was limited to actions for the partition of real property and the fbredosnre of 
a mortgage. Now the notice may be served in every description of action. Tha 
provision is analogous to the rule in equity in mortgage cases, and to a rule of prac- 
tice of the court of chancery in England. The necessity of this provision arises 
from the fact, that under the present system, as under the late chancery practice, all 
who fill the character of defendant are not neoesearily adverse to the plaintiff, or in- 
terested in resisting the judgment sought to be obtained by the plaintiff. This provis- 
ion is intended, therefore, to save the expense occasioned by persons so situate, mak- 
ing a defence. In case a husband and wife are defendants, and no personal claim is 
made on either, service of a copy of the summons and of no personal claim on tka 
husband would suffice for both. Kent v. Jacobs, 5 Beav. 48, and see. Jay v. EungUf 
9 Paige, 230 and note to section 134 of this code. 

^ 132. [111.] Amended. — Notice of lis pendens. — In an bio- 
tion affecting the tide to real property, the plaintiff at the time of 
filing the complaint, or at any time afterwards, may file with 
the clerk of each county in which the property is situated, a 
notice of the pendency of the action containing the names of 
the parties, the object of the action, and a description of the 
property in that county, affected thereby ; and if the action be 
for the foreclosure of a mortgage, such notice must be filed 
twenty days before judgment, and must contain the Idate 
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of the mortgage, the parties thereto, and the time and place 
of recording the same. From the time of filing only shall the 
pendency of the action be constructive notice to a purchaser 
or incumbrancer of the property affected thereby. 

The ameDdment in this feetion ia a lubstitution of the words "filing the com* 
ftmnit" for the words *' eommeneiH^ the action" 

The notice of lit pendens^ must be filed in all cases where the action is for the 
fimclorare of a mortgage. Brandon v. McCann, 1 Code Rep. 38 ; and where the 
plaintiff, after filing a notice of lie pendene, amends his complaint by making new 
partiee, or by altering the description of the premises affected, or so as to extend his 
daim against the premises, he must file a new notice. Curtie v. Hitchcock, In 
Chane. 1643, not reported, and see rnle 49 of supreme court rules. 

^133. [112.] Summons by whom served. — The summons may 
be served by the sheriff of the county where the defendant 
may be found, or by any other person not a party to the ac- 
tion. The service shall be made, and the summons returned 
with proof of the service, to the person whose name is sub- 
scribed thereto, with all reasonable diligence. The person 
subscribing the summons may, at his option, by an endorse- 
ment on the summons, fix a time for the service thereof, and 
the service shall then be made accordingly. 

A sanunons, or summons and complaint, delivered to the sheriff for service, most 
baienred and retamed within a reasonable time. Anon. 10 Wend , 572. 

^ 134. [113.] (Amended.) — Service of summons. — The sum- 
mons shall be served by delivering a copy thereof as follows : 

1. If the suit be against a corporation, to the president or 
other bead of the corporation, secretary, cashier, treasurer^ a 
iirtctor or managing agent thereof; hut such service can he 
made in respect to a foreign corporation only^ when it has prop- 
erty within this State, or the cause of action arose therein, 

9. If against a minor under the age of fourteen years, to 
such rtiinor personally, and also to his father, mother or guar- 
dian, or if there be none within the State, then to any person 
having the care and control of such minor, or with whom he 
shall reside, or in whose service he shall be employed. 

8. If against a person judicially declared to be of unsound 
mind, or incapable of conducting his own affairs in conse- 
quence of habitual drunkenness, and for whom a committee 
has been appointed, to such committee and to the defendant 

personally. 

4. Iq all other cases to the defendant personally. 
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The wordi in italic are additions, and constitate the amendments to this seetioa. 

Note to sabd. 1. 

To authorize Ieg;al service of summons and complaint upon a foreign corporatioDa 
where it is made upon its mauaging agent in this State, the managing agent must be 
one whose agency extends to all the transactions of the corporation— one who has, 
or is engaged in, the management of the corporation in distinction from the manage- 
ment of a particular branch or department of its business. Brewster ▼. Michigan 
Central R. R. Co., 4 Pr. R., 215. 3 Code Rep., 183, and on the question, who is a 
managing agent within the meaning of the term fti this section ? Wells, J., said :«- 

*' The service in question was upon an individual, who assuming the facts as con- 
tended for by the plaintiff, was at most an agent for the defendant in a partlcniar 
department of its operations, and whose powers must have been comparatively very 
much limited in their scope and object, and probably confined to the particular de- 
partment of the business in which he was employed. It seems to me he cannot be 
regarded as a managing agent of the corporation within the meaning of the section 
of the code referred to. He was not a managing agent of the corporation. The 
most that can be said of him is, that he was employed in a particular branch of the 
business transacted by the defendants, with power to employ other persons as assist- 
ants, and perhaps with other incidental powers to enable him to carry into effect the 
general object of his particular agency ; and perhaps also with powen to bind the 
defendant by his contracts. But it seems to me all this could never constitute him a 
managing agent of the defendant in such a sense as to render service of the sum- 
mons upon him a good commencement of an action against the defendant. Every 
employment of another is an agency in the general sense of the term ; and whenever 
such employment is accompanied by any discretion in the agent, he may be said to 
be, in such general sense, a managing agent 

An attorney for a bank or other corporation has demands put into his hands to 
collect, with discretionary power in regard to their management, as to when and 
how to prosecute, or to compromise for the same, &c. In such case the attorney 
for the bank would be as much the managing agent of the corporation appointing 
him, as Reed in this case, was the managing agent of the defendant They were 
both in the employment of their principals, and both had certain discretionary pow- 
ers. The attorney was the managing agent of his employer in collecting or 
securing the demands put into his hands, and Reed was the managing agent of the 
defendant to procure business for the line of steamers and the railroad ; and yet 
could it be pretended that an action could be commenced against the bank or other 
corporation in the case supposed, by service of the summons on the attorney ? 
Most clearly not. The managing agent upon which the summons may be served, 
must be one whose agency extends to all the transactions of the corporation ; one 
who has, or is engaged in the management of the corporation, in distinction from the 
management of a particular branch or department of its business. 

This, I apprehend, is the only safe rule that can be adopted ; once depart from 
it, and I see not why a suit may not be commenced against a corporation by serving 
the summons on any one who has, at the time, the most trifling agency committed to 
him ; no matter how special or limited, provided he be vestMi with any discretion 
to manage the business of his agency. A merchant in Detroit, on going to New- 
York, might he authorized by this defendant to contract in its name for an iron safe, 
with discretion as to kind, price, and time of payment. He, for the time being, 
would be a managing agent, and if the construction contended for be correct, 
service of the summons upon him would be a good commencement of an action 
against the defendant. Illustrations might be multiplied indefinitely, to show the 
danger and impropriety of such a latitudinary interpretation of the statute." lb. 

Note to tubd. 2.— This subdivision is confirmatory of the practice in the late court 
of chancery in similar cases. See 1 Huff., Ch. Pr., 106. 1 Barb., Ch. Pr., 51. 

Note to 9ubd. 3. — Where an idiot or lunatic had no committee, or the committee 
had an interest opposite to that of the idiot or lunatic, it was the practice of the late 
court of chancery to make an order appointing a guardian to defend the suit. Mitf. 
Ch. Pi., 32. 1 Few. Ex. Pr., 477. The motion for such guardian might be made by 
the plaintiff. 1 Dan. Ch. Pr., 220. And where a committee had been appointed 

who refused to appear in the suit, another might be appointed. Lloyd v. , 2 Dick., 

460., and see Snell v. Hyatt, Dick., 287, where a committee was one of the plaintiffs. 
Where in July, 1848, A. was judicially declared a lunatic and a committee of his 
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and estate duly appointed, and on the 13th November, 1849, the proceedings 
IB looacy being still in force, an action for a money demand was brought against 
the lanatie without any leave of the court for that purpose obtained, and the summons 
mad complaint were served on the defendant and also on the committee, in pursuance 
of the 3rd sabdivision of this section. The court, on the motion of the committee, 
«et the complaint aside. And by the court ; Welles, J. By the practice of the late 
eoort of chancery, the proper course for a party who had a claim against a lunatic 
or bis estate, after office found, was to apply to that court by petition for the payment 
of the debt, or for leave to bring a suit for the purpose of establishing the claim. If 
tile ohancellor or vice-chancellor by whom the committee was appointed, was satisfied 
that the debt was justly due, the committee would be ordered to pay it out of the 
estate ; or, if the claim was doubtful, the court would either have it settled by a 
refisrence to a master, or give the claimant permission to establish his claim by a snit 
at law or bill in equity, as might be proper, under the particular circumstances of the 
case. In the matter of Hopper, a lunatic, 5 Paige, 489. An action at law against 
■the lanaUc, commenced without the permission of the court of chancery, would be 
restrained, and the plaintiff compelled to come there for justice. In the matter of 
Holler, an idiot, 3 Paige, 199. A judgment at law, in an action commenced without 
SQch leave, would be of no avail to the plaintiff, lb ; and RoberUon v. Zratn, 19 W. 
R., 649. Bat the court of law in which the action was brought would not inquire 
whetlier soch leave had been obtained, but left the plaintiff to prosecute it at his peril. 
ib., and dark y. Dunham, 4 Denio, 262. Sternburg v. Schoolcraft, 4 Barb. S. C. 
R..153. 

The foregoing are anthorities also to show that a creditor might not interfere with 
the person or estate of a lunatic, idiot, or habitual drunkard, for the collection of his 
debt, after the committee was appointed, without first obtaining leave of the court 
making the appointment Such interference would be deemed a contempt of court, 
and would be punished accordingly : the committee being regarded as an officer of 
the court, charged with the care and custody of such person and his estute, and en- 
titled to the protection of the court. 

I am not able to porceive that the new organization of the courts, or the new 
modes of proceeding therein, have essentially changed the law on the subject ; all the 
reasons for the former practice continue. The 134th section of the code directs who 
the summons shall be served upon, in the several cases therein specified. The third 
subdivision of that section provides, where the action is against a person judicially 
declared to be of unsound mind, or incapable of conducting his own affairs in conse- 
quence of habitual drunkenness, and for whom a committee has been appointed, that 
the summons shall be delivered to such committee and the defendant personally. 

It has been supposed, that this authorized the commencement of the action at 
once, and without first applying for leave to prosecute. But this cannot be so. It 
only provides who the summons shall be served upon, when an action is be com- 
menced. 

It is no authority on the question of the creditor's right to bring an action, one 
way or the other ; an action may be directed where, upon petition to the court by 
the creditor, to have the committee pay his demand, the justice of his claim is ren- 
dered doubtful ; or, if the creditor chooses to bring an action, without leave first ob- 
tained, as he may do, and still be strictly regular, provided no application is made to 
restrain him ; in such cases, he must serve the summons as directed by the above 
section of the code. On the argument of the motion, the plaintiff's counsel requested 
to be permitted to proceed in his action, if the court should deem his proceedings un- 
authorized. This, however, cannot be done. If the case had not been brought to 
the notice of the court, the plaintiff might have proceeded to judgment without inter- 
ruption, perhaps ; but then his judgment would have been no evidence of the lunatic's 
indebtedness, on an application to the court for payment out of the estate. The atten- 
tion of the court is now directed to the case ; and no excuse is shown why the lunatic 
is prosecuted. The court has taken charge of his person and estate, and placed them 
in the care and custody of the committee, and is bound to protect him agaiust unau- 
thorized prosecutions. No injustice will be done the plaintiff. His course is to peti- 
tion the court for relief, and, if his claim is undisputed, the committee will be ordered 
to pay it. If disputed, so as to bring its justice seriously in question, a reference will 
be ordered, or the plaintiff be permitted to bring an action to determine its justice and 
azteot— /ft. 
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Vfoid the service of the summons, or keeps himself concealed 
ikerein with the like intent : * * 

8. Where he is not a resident of this State^ but has property 
dwieio, and the action arises on contract, and the court has 
[, jurisdiction of the subject of the action : 

4. Where the subject of the action is real or personal prop- 
erty io this State, and the defendant has, or claims a lien or 
interest, actual or contingent therein, or the relief demanded 
consists wholly or partly in excluding the defendant from any 
interest or lien therein : 

6. Where the action is for divorce, in the cases prescribed 

The order must direct the publication to be made in two 
n^spapers to be designated as most likely to give notice to 
^person to be served, and for such length of time as may 
^ deemed reasonable, not less than once a week for six 
^ieks. In case of publication the court or judge must also 
uuect a copy of the summons and complaint to be forthwith 
<^X)sited in the post-office, directed to the person to be served 
^his place of residence, unless it appear that such residence 
is neither known to the party making the application, nor can 
with reasonable diligence be ascertained by him. Wbjgp 
p ablic ation is ordered, personal service of a copy of the sum- 
mon s and complaint, out of the Stat e, is, equivalent to publi- 
cation and deposit injthepost-o ffice ; 

" The defendant against whom publication is ordered f^ or bis 
representatives, on application and sufficient cause shown at 
any time before judgment, must be allowed to defend the ac- 
tion ; and except in an action for divorce, the defendant against 
whom publication is ordered, or his representatives, may in 
like manner, upon good cause shown, be allowed to defend 
after judgment, or at any time witbin one year after notice 
thereof, and within seven years after its rendition on such 
terms as may be just;*** and if the defence be successful, and 
the judgment or any part thereof, have been collected, or 
otherwise enforced, such restitution may thereupon be com- 
pelled as the court directs ; but the title to property sold under 
mch judgment to a purchaser in good faith shall not be thereby 

7 
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affected. And in all cases where publication is made the com- 
plaint must be first filed, and the summons, as published, must 
state the time and place of such filing. 

All the parts in italic are new. All the words between inverted commas are 
substituted for other words ; thus, in subdivision three, in the original section, the 
words were ** a non-rendent" instead of ** not a resident of this Slate" and in 
subdivision six, the words in the original were *' in this section " instead of ** by law," 
and the words ** The defendant against whom publication is ordered,^* instead oC 
" If the summons shall not be personally served on a defendant nor received by 
Much defendant through the post-office, in the cases provided for in this section, 
he." Where one asterisk is placed, the words ** necessary or " are omitted, and 
where two asterisks are placed, the words ** and the action arises out of contract, 
or the non-feasance or mis-feasance complained of is. a breach of contract" are 
omitted, and where three asterisks are placed, the words ** except in actions for 
divorce " are omitted. The present subdivision 5 was subdivision 6 before amend* 
raent, and the former subdivison 5 which was in these words, " where the action m 
founded on a mortgage on property in this State, and the defendant is personally 
charf^eable with the debt for which the mortgage is a security " is omitted. 

Upon a motion for service of a summons by publication, where the sheriff alleg^ed 
that he was unable to serve the summons personally, that he was fastened out of 
defendant's house when he went to make the service, that before arriving at the 
house notice was given of his approach by the blowing of horns, that after be left 
the defendant's house the blowing of horns continued, and soon the defendant 
appeared following him on horseback blowing a horn, but kept too far off to enable 
him to serve the summons ; he, however, got near enough to defendant to inform 
him he had a summons for him, but was not able to come up with defendant, who 
rode out of sight ; that whenever he went into defendant's neighborhood potica 
thereof was invariably given by blowing horns, held, that i he case did not come 
within the provisions of this section. It could not be said that the defendant coold 
not be found and kept concealed. Van Rensselaer v. Dunbar, 4 Pr. R., 151. 

An order for publication cannot be had against a defendant, even a foreign cor- 
poration, without proving to the officer who is to make the order, that the person to 
be served (not the defendant) cannot after due diligence be found in this State. 
Hulbert v. Hope Mutual Ins, Co,, 4 Pr. R., 275, 278. 

It seems that an order for service by publication, may be obtained against an 
infant defendant who is an absentee or concealed. Mortimer v. Copscy, 1 Hoff. Cb. 
Pr. 194. 1 Barb. Ch. R. 51. And that at the expiration of the time to answer, if 
tho infant has not appeared and a guardian been appointed, the plaintiff may appoint 
a guardian and tak« judgment. Ontario Bank v. Strong, 2 Paige, 301 ; aiid a 
similar course may be pursued where the defendant is a non-resident lunatic. Otis 
V. Wells, 1 Hoff Ch. Pr., 194. 

The affidavit to obtain an order for publication should show. 

1. That a summons and complaint have been made out. 

2. That due diligence to serve the same has been used without success. Proba- 
bly showing that the defendant is not in the State would be sufficient, for that shows 
there can he no service within the Stale. 

3. That a cause of action exists, or^ that the defendant is a proper party to an 
Action relating to real property in this State. 

4. That the case is one of those mentioned in subdivisions 1 to 6 inclusive. 

The order should recite the summons or refer to it as being annexed ; so that the 
order may show there was a summons and identify it. Rawdon v. Corbin, 3 Pr. R., 
416, 2 Code Rep., 3. Vemam v. Holbrook, 5 Pr. R., 3 ; and 1 Code Rep., 13. 

If the action be against a foreign corporation, the affidavit should state the place 
.of the institution of such corporation, and that no officer &.c., on whom service coold 
,be made can be found within this State. 1 Barb Ch. Pr., 96. 

And an affidavit which stated : That the said defendant " has property within 
.the State of New-York, as this deponent has been informed and believes, that the 
aaid defendant is as this deponent has been informed and believes interested in, and 
lias an interest in real estate .in the county of Albany, and in other counties in said 
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Am or MawVorii." wu hald defroti 

pivr vilhin tha Slits of New- York Bnilpfir Ihe courl, 

nut* till* oD infurmalian Bod hullef. Thai it uo proof of 

pnueh IHlimouy irba hw uo peraonal kuowledgs an llie lubject. Mare benrHBj 

la £i patit lloynti tIS Wend. 611,) >D sltaclinieiit had been iaued on an affi- 
ilHil in whieb the witnrne* stated llial they were inrormed and believed, that tiM 
Mlat *ai ■ uun-t«idepl ; but the Bupreme Foart held the affidavit iueufficient, and 
HtuidathvatKohmenl. See aba Smilli ¥.£»<■(, 14 Weud. 637. Ex parit Rabin- 
>n,!HIWtiid. GTa. Kingtland ■,. CaUmaa, a Um.eil. lu re BIw, 7 Hill, 197. 
TAiKjtn- 1. P™tl(,6 Whealon R.. 115. WiUiam«,a T. Dm, 7 Blachf. R. 13. U 
nfaulkiiPC. 4 Hill, 593. Briibaai t. Peabody.S Pr. it., IU9. 

It will appear bf theae caiu, how carerul the eoutU have bcea to aee that tho 
nuata » atrictly complied with, in proceedings whioh anbject propfiny to seizure and 
«li,wilboiit a perBOual senice of process aa Ibe oirner. The duly to pralecl 
ifUBit iDinillce is certainly DDoe the leia obligatory Buder Ihe code, which authorize* 
Iti tBcoruiDi! ol judgmect in so many case* on a mare publication of notice, sub- 
■HMed in place of prnonal service. 

Tht praotitionDr will find it necemiry to be eiooedingty carorul that the affidavila 
nvhkb he prooeeda are in couformUy to Ibe re<)ui[emenls of Ihe slaluls, if he 
■in RSUTB A valid jiidgmeiit." Evtrli er Eptttlon v. Themai. 3 Code Rep., 74, S 
Pi. H., 45, 46. 

Tb* code does not cipresdy require llie afRdsvit on which the cider in obislned 
U ba AJed, not does <i provide whal ii to be done with it. It is Ihe practice either to 
l»vg U with the judge or tils it. III. And where two alEdovits were filed which 
*irt Bel mfficisnt to aulhoriie the order, hnt on a tnolioD to set aiide the order a 
IM tSidavil was iiroduced which Ihe court was aaliafied had been uied on the ap- 
flwlian for tha order, and which supplied the defecls in the affidavita on file, the 
Mirldmied a motion to set aside the order. lb. 

The complaint need uol Id be published in casea where service of the sunimona 
.„i.,.),, f^p by publication, but Ihe summona ia to slate when and where Ihs 
..1 filed. Anaa. 1 Code Rep., 102; 3 Pr. R.. 393. 
11:111 m all cases where il is sought la aflect property in Ihts Slate, and the 

■ ■' may be willing to accept service onl of the Slate. LilehSrtd v. 
' R, 341-346. Service of the process out of the lernloiial jnrisdlo- 
i.Liri rroin which il iaiued wbb at common law a nullily, and service of 
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I's'ge'a Rep., 493. lias tho amendment to section 139, providiufr ihat a voluntary 
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M oonn. per Sill, J., in HMert v. Hopt Maiual Ins. Co., 4 Pr. R, 275, 27T. 
iij th« •mendment lo this part of this section, it seems thai in all cases where 
eftlloa bordered, (he defendant or his repretentalivee may be allowed to e 
id defend on ' . .. ^ 
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Statei or purely local. By the lex loei ret eiiee, property of such penea may W 
made sobject to the jurwdictioo, eo as to render the judgment or decree binding, «• 
a proceeding in rem ; but it will not be allowed to operate in permmam in tha 
coorti of any other State, The qoeetion hue been decided the same way in nearly 
half the States of the Union, and probably no court of any State has held snch a pro- 
ceeding conclusive upon the rights of a party proceeded agaiost, who has not appeared 
or otherwise submitted his rights to the decision of the court in which such proceed- 
ings were instituted. Batee ▼. Delavan, 5 Paige 305-6, and cases cited. But 
in this and some other States, 24 Pick., 412, provision is made by the legislation and 
rules of court, authorizing in lieu of actual service of process, on partie* beyond its 
jurisdiction, publication, or personal service of an order to appear and answer, and in 
default, that the bill be taken as confessed as to unknown persons having an inte- 
rest in the subject matter, in certain cases. See laws of 1831, p. 243. Hud§0n 
V. Twining, I TamI 315 ; Ely v. Broughton,S im, and S. 168. 

^ 13G. [115.] (Amended.) — Joint and several debtors, — 
Proceedings against. — Where the action is against two or more 
defendants, and the summons is served on one or more but not 
on all of them, the plaintiff may proceed as follows: 

1. If the action be against defendants jointly indebted 
upon contract, he may proceed against the defendant served,* 
unless the court otherwise direct, and if he recover judgmenU it 
may be entered against all the defendants thus jointly indebted^ so 
far only as that it may be enforced against the Joint property (^ 
alU and the separate property of the defendants served^ and if they 
are subject to arrest^ against the persons of the defendants served : or, 

2. If the action be against defendants severally liable, be 
may proceed against the defendants served in the same man-^ 
ner as if they were the only defendants. 

3. If all the defendants have been served, judgment may 
be taken against any or either of them severally, when the 
plaintiff would be entitled to judgment against such defend- 
ant or defendants, if the action had been against them or any 
of them alone. 

By the amendment this section is modified so as to explain the course of proceed- 
ing without reference to the former law. (2 R. S. 3d ed. 474, s. 1 ,) The part in itaUe is- 
new, where the aeteriak is placed the words '* in the same manner as at present, and 
with the like effect** are omitted, and the following clause, which was in the section 
prior to amendment is struck out ; "when an order shall be made extending the time 
to answer beyond time for which the application for the relief demanded In the com- 
plaint shall have been noticed, if the defendant fail to answer, the application for 
jud);ment may be made without further notice." This section was substituted for 
section 115 in the code of 1848, but differed materially fiom it, in its form andefi^t. 
The section in the code of 1848, was held not to affect 2 R. S. 377, relating to pro- 
ceedings against joint debtors. Sterne v. Bentley, 3 Pr. R., 331, 1 Code Rep., 109. 

It has been said that the only advantage gained by the plaintiff in the recovery of 
his judgment, is the right to collect from the joint property of the defendants, and In 
a suit on the judgment to make it evidence of the extent of his demand, it does n9^ 
form any bar to thefunningof the statute of limitations. Vandenherg v. Biggt, 3 Pir. 
R, 316. Carman ▼. Towneend, 6 Wend., 206. Marvin v. Kimbal, 23 Wond., S9S. 
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8«6 farther proyisions on thif sobjeet in sectioo 375 of this code. 

Id Mechanics* and Farmers^ Bank v. Rider ^ 5 Pr. R., 401, Mr. Juitice Parker 
ayi, p. 413. Both defeodaDts (jointly liable) were serred, and the contract being 
.joint and not several also, the plaintiff would not have been entitled to judgment 
■gainst either of the defendants if the action had been commenced against one of 
the defendants alone. He cannot therefore take judgment against one, when they 
tra saed together. 

The other statutory enactments on this snbject still in force are 2 R. S., 3d ed. 
^ 474, and Laws of 1835, p. 248, s. 2. 

By the revised statutes it is enacted : 

'* § 1. In actions against two or more persons jointly indebted upon any joint obliga- 
tioD, contract or liability, if the process issued against all the defendants shall have 
been duly served upon either of them, the defendant so served shall answer to the 
plaintiff; and in such case, the judgment, if rendered in favor of the plaintiff, 
ihall be against all the defendants in the same manner as if all had been served with 
process. 

§ 2. Snch judgment shall be conclusive evidence of the liability of the defendant 
who was personally served with procew in the suit, or who appeared therein ; but 
against every other d«?fendant, it shall be evidence only of the extent of the plaintiff*s 
demand, after the liability of such defendant shall have been established by other 
evidence. 

§ 3. Execution upon every snch judgment shall be issued in form against all the 
defendants, but the attorney issuing the same shall endorse thereon the names of 
such of the defendants as were noi served with the process by which the action was 
commenced, and shall direct such execution to be served, as provided in the next 
section. 

§ 4. Such execution shall not be served upon the person of any defendant whose 
name is so endorsed thereon ; nor shall it be levied on the sole property of any such 
defendant ; but it may be collected of the personal property of any snch defendant, 
owned by him as a partner with the other defendants taken, or with any of them. 

§ 5. Where an action against two or more persons upon any joint obligation, con- 
tnct or liability, shall be commenced by the filing and service of a declaration, and 
it shall appear by the certificate of a sheriff, or by due proof, that the same has been 
served upon either of such persons, the defendant so served shall answer to the 
plaintiff, and the judgment in such action, if rendered in favor of the plaintiff, shall 
be against all the defendants in the same manner as if all had been served with 
rach declaration ; which judgment shall have the like effect, and execution thereon 
shall be issued as if process against such defendants had been served on one of them. 

By laws of 1835, cap. 211, regulating actions on bills of exchange and promis- 
sory notes, it is enacted : 

** 2. It shall not be necessary for the plaintiff (in an action against the several parties 
to a bill or note) to include in the same record a judgment against all the parties to 
nid bill or note, but judgment may be entered against any of the parties to said bill 
or note whenever the plaintiff would be entitled to the same, if the suit had been 
commenced againstsuch parties only. And if the trial or hearing of the cause be 
pat off by any of the parties to the said bill or note ; or if a default shall have been 
obtained against part of the defendants, the plaintiff may proceed to the trial or 
bearing against the other parties in the same manner as if the suit had been com- 
menced against the other parties only, and the action shall thereby be severed." 

This section of this code (sec. 136) appears to go further than the revised statutes, 
and to provide as well for one of several joint debtors, as against one of several de- 
fendants severally liable. 

Under the provisions of the revised statutes it was held, that, in actions against 
two or more jointly indebted upon any joint obligation or contract, where one or some 
- only of the defendants had been served, the judgment if for the plaintiff, must be 
against all the defendants. 5 Hill, 37. 10 Wend. 630. 6 ib. 500. Even if the 
defendant not served be an infant. 15 Wend. 64. 11 ib. 612. The judgment so 
obtained wae conclueive evidence of the liability of the defendant or defendants served, 
or who appeared, but as against the defendant or defendants not served or who did 
not appear, the judgm«*nt was evidence only of the extent of the liability of such defend- 
ant or defendants, after their liability had been established by other evidence. An 
'•Action of debt might be brought on such judgfnent against such defendant or defend- 



110 

ants. And in Boeh action the plaintiff on the plea of nul titl rtetrd, being h 
teipoMd, bad to prove the defendant's liability. 6 Wend. 206, 293, 23. 14 H. 221^ 
As to the execaiion on a jud^ent under the aboTe proTisiotts of the rav ia e J 
statutes. See notes to section 289 and 291 of this code. 

^ 137. [116.] When service complete. — In the cases men- 
tioned in section 135, the service of the summons shall be 
deemed complete at the expiration of the time prescribed by 
the order for publication. 

See McEwen'9 Ex'r ▼. Public AdminUtrator^ 3 Code Rep., 139, 17S. 

^138. [116.] (Amended.) — Proof of service. — Proof of the 
service of summons and of the complaint or notice, if any ac^ 
companying the same, must be as follows : 

1. If served by the sheriff, his certificate thereof; or, 

2. If by any other person, his affidavit thereof; or, 

3. In case of publication, the aflSdavit of the printer, or 
bis foreman, or principal clerk, showing the same; and an affi* 
davit of a deposit of a copy of the summons in the post-office, 
as required by law^ if the same shall have been deposited ; or, 

4. The written admission of the defendant. 

In case o^ service^ otherwise than by publication , the certifi- 
cate, affidavit or admission, must state the time and place of 
the service. 

The amendments in this section are the words in italic. The words '* at required 
by law,^' being new, and the words ** service otherwise than by publication" being 
substituted for the words *^ in case of actual service.*' By rule 90 of the rules of 
August, 1849, it is provided ^' that where the service of the summons, and of the com- 
plaint or notice, if any, accompanying the same, shall be made by any other person 
than the sheriff, it shall be necessary for such person to state in his affidavit of ser- 
vice, when and at what particular place he served the same, and that he knew the 
person served to be the person mentioned and described in the summons as defendant 
therein, and also to state in his affidavit whether he left with the defendant such 
copy as well as delivered it to him." 

Where the proof of service is the sheriff's certificate, he should state or refer to 
the name of the cause, and that the summons served by him was in that cause, for 
where a sheriffs certificate stated that he served on the defendants a copy of a sum- 
mons and complaint, but it did not appear that it was the summons and complaint 
in the action then before the court, it was held not sufficient proof of service. lAtch" 
field V. Burwell, 5 Pr. R., 341, 1 Code Rep., N. S., 42. 

Where the proof of service is an admission by the defendant, the admission 
must be verified and identified, so as to satisfy the court that the admission is 
indeed signed by the defendant, or with his assent. Thus per Sill. J. **The 
service upon the defendants is sought to be proved by an admission, purporting 
to be signed by them, but there is nothing showing that the signatures are those of 
the defendants, or were placed there by their direction. The court takes judicial 
notice of the signatures of its officers because they are such, but there is no legal 
fiction by which the court is presumed to know the signature of a party defendant 
who has not appeared in the cause. 2 Hill, 369. Litchfield v. Burwelly 5 Pr. R., . 
341,1 Code Rep., N. S., 42. 

The sheriff's fee for serving and returning a summons, with certificate of service 
is dtf cents. QaUagher o. Egan^ H Sand. S. C. R., 742, 3 Code Rep., 203. 
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§ 139. (Amended.) — fVhen jurisdiction acquired. — From the 
tiojeofthe service of the summons in a civil action, or the 
allowance of a provisional remedy, the court is deemed to have 
acquired jurisdiction, and to have control of all the subsequent 
proceedings. A voluntary appearance of a defendant is equiva^ 
lent to personal service of the summons upon him. 

The words in italic are new. The code of 1848 had no provision corresponding 
to that contained in this section. 

Where the service of the summons is by publication, the action is not commenced 
TOtil the expiration of the time prescribed for publication. See section 137, and 
MeEwen^s ExWa v. Public Administrator, 3 Code Rep., 139, 176. 

fiut where an attachment had been issued against a defeudant, and an order 
made to serve the summons by publication, and before the summons was complete, 
the defendant died, the court held, that although the action was not commenced 
vithin section 137, or section 99, yet the plaintiff had, by virtue of the attachment 
and this section, acquired a provisional lien, on the defendant's property, which was- 
ft right secured to him by this section. lb. 



TITLE VI. 



Of the pleadings in civil actions. 

Chaiter I. The complaint. 

II. The demurrer. 

III. The answer. 

IV. The reply. 

v. General rules of pleading. 

VI. Mistakes and amendments. 



Chapter I. 
The Complaint. 

Section 140. Forms of pleading abolished. 

141. Complaint. 

142. Complaint, what to contain. 

% 140. [1 18.] Forms of pleading, — All the forms of pleading 
heretofore existing, ittceHBia tent wk b-ri^e-pfovtak ms o f this a c t , 
are abolished ; and hereafter, the forms of pleadings in civil 
actions in courts of record, and the rules by which the suffi- 
ciency of the pleadings is to be determined, are modified as^ 
prescribed by this act. J..,, /: -. / Joj., 

This lection supplies the place of ieetion 118 in the code of 1848. That sectionr 
enacted ** All the forms of pleading heretofore exiitiug are abolished, and hereafter 
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ibe forms of pleadingr in eivil actions, and the rales by which the sufficiency of the 
pleadiu(i;8 is to be determined, shall be those which are prescribed by this act" 

Uoder the code of 1848 it was properly held, that that code abolished all fermar 
roles of pleading;, and that the sufficiency of a pleadiu^ was to be tested by the mlet 
prescribed in the code alooe. Royce v. Brown, 3 Pr. R., 390. The code of 1849, 
however, receded greatly from the very sweeping enactment in the code of ld48v 
«nd, instead of all previously existing forms, abolished only all that were inconsiatmt 
with that act, and instead of msking the sufficiency of a pleading dependent on the 
provisions of that act, it left them subject to the then existing rules of pleading, and it 
left all the then existing rules of pleading in full force, except as modified by that act 
But when the code of 1848 became law, and when the code of 1849 by relation back 
went into effect, there existed in this State two systems of pleading, more alike* pro- 
bably, in their main features and leading principles than is generally supposed, hot 
still two separate and distinct systems ; and the practitioner was met on the very 
threshold by the difficulty as to which of these systems was to be rejected, and which 
retained, or whether both were to be retained, and how they were to be amalgamated. 
The subject was very ably reviewed by Selden, J., in Knotolea v. Oee, 3 Code Rep., 
31, in which case the learned judge commented on the point as follows: — ^The qaea- 
tion presented is, how far the legislature by its recent reforms of the practice and 
pleadings in courts of this State, intended to abrogate the rules heretofore applied to 
pleadings in the courts of common law, and to substitute those which prevailed in the 
«ourt of chancery. 

No more important question than this, in my judgment, can arise under our new 
system of legal proceedings, and none, the settlement of which will have a more ma- 
terial influence upon the couveuieut administration of justice in this State, while the 
present system continues. 

It cannot be denied that the legislature, by adopting the forms of pleading here- 
tofore in use in the courts of chancery, have given unequivocal evidence of a prefer- 
ence for those forms over those of the common law. 

On the other hand, the abolition of the only court in which those forms were used, 
the transfer of its jurisdiction to the courts of common law, and the retaining of the 
forms and modes of trial peculiar to the latter, forbid the conclusion, that it was in- 
tended to subvert the entire system of rules which prevailed in the common law 
courts, and to substitute those of the obnoxious court of chancery. , 

In continuingtwosystemsof jurisprudence, therefore, administered under different 
forms, by different tribunals, and resolving them into one, it became indispensable to 
borrow something from each ; and the object of the legislature seems to have been, to 
select from both that which was most valuable — rejecting in each those portions 
which experience had proved to be productive of inconvenience; It is the doty of 
courts to aid in accomplishing this design, and in doing so they must necessarily look 
to the evils which existed, as well as to the means resorted to for their removal. The 
adoption of the forms of chancery pleadings, though not the necessary, was the 
natural consequence of adopting that principle iu chancery jurisprudence, which re- 
cognized only one form of action for all cases. 

Many of the technical rules of the common law system of pleading may well have 
been considered as originating iu, and connected with those distinctions between the 
difft^rent forms of action which were peculiar to that law. There are, however, some 
of those rules which are so well adapted to accomplish the end of all pleading, that I 
should find it difficult to persuade myself that the legislature coold have intended to 
abrogate them. 

The object of judicial proceedings is to ascertain and decide the point in dispute ; 
and it is essential to the termination of every legal contest, that it be evolved and dis- 
tinctly presented for decision. This indispensable end of judicial pleading was attained 
in different modes by the civil and common law. The rules of the latter were de- 
signed to develope and present the precise point in dispute, upon the record itself, with- 
out requiring any action on the part of the court for that purpose. Hence the parties 
were required to plead until their respective allegations terminated iu a single mate* 
na/ issue, either of law or of fact — the decision of which would dispose of the case. 
The result of this process was perfectly simple ; but the system of rules by which it 
was attained, was necessarily artificial and complex. If always skilfully applied, 
they would be sure to produce the end desired ; but it would sometimes happen, 
through ignorance or mistake, an issue would be formed, or a point presented, not in- 
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naaubaeqaeal cue, RachetUr City Bank v. Suydam, 5 Pr. R.,2lli, tlie aiim« 
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judge again reTiewed the preTioua ayatema of pleading and the extent of their modi- 
fioation by the code, which reaalted in hia concladiog that the civil (t. e., the eqaity^ 
and common law ayatema of pleading were adapted each to ita own pecaliar mode 
of triaJ, and that ao long aa the jariadiction at law and in equity are kept diatinct, ao 
long must different rules be applied to pleadings at law and in equity. The code doea not 
attempt to abolish the distinction between law and equity, even if it had the power to 
do ao. The statement, therefore, of the facta in a complaint ahould be in conformity 
to the nature of the action. If the case and the relief sought be of an equitable na- 
ture, then the rules of chancery pleading are to be applied to it ; otherwise, those 
of the common law. 

A aimilar opinion waa expressed in Hill v. McCarthy, 3 Code Rep., 49. Fhyd 
V. Dearborn^ 2 Code Rep., 17. In the one caae, Maaon, J., aaid there waa atill re- 
cognized a distinction between actions of a legal and equitable nature, for aame pur- 
posea ; and in the other, Edmonda, J^ said : ** you are seeking to apply a rule of equity 

S leading to a strictly law action." Of the same opinion appeara to haye been Hand, 
. ; see Carpenter ▼. West, 5 Pr. R., 53, and Welles, J., in Burget ▼. Bissell, ib,, 
192. Opposed to these is the opinion of Sill, J., in Milligan ▼. Cary, 3 Code Rep.» 
250, where he says : the plaintiff has in this case adopted the mode of pleading which 
was used in the court of chancery. The fact which, if eatabliahed, entitles him to 
relief, is the fraudulent intent of the defendant. To this fact the plaintiff could not 
awear positively, and he has therefore stated circumstances and evidence in detail 
which, he claims, proves prima facie the main chargea in the caae. 

The question first presented is, whether this mode of pleading is now admiasibla. 
The code directs that the complaint shall contain " a atatement of the facta consti- 
tuting the cause of action.'' 

This provision has, I believe, been uniformly construed to exclude a detailed state- 
ment of the evidence, and to confine the pleader to a atatement of the facta <nily 
upon which hia right to relief depends. 

It is said, however, that such decisions were made in common law aotiona, and 
that the method of pleading pursued in this case is still allowable, where equitable 
relief is demanded. 

I am satisfied that there are actions of legal and equitable cognizance, between 
which, as heretofore, the constitution and laws recognize a distinction. But, one uni- 
form system of pleading and practice is made applicable to both classes, whieh are 
now included in the common denomination of '* civil actions,'* (§ 69.) The code 
abolishes all forms of pleading inconsistent with its provisions, and declarea that the 
sufficiency of pleadings shall hereafter be determined by the roles which it prescribes. 

One of the evils charged to the former judicial system of this State was, the 
alleged inability to determine in what forum to apply for redreas. It waa aaid that 
partiea frequently applied to courts of law for relief, when, as they afterwarda found, 
their cases appertained to a court of equity, and vice versa. It waa even claimed that 
aome were denied a hearing altogether ; the courts of law and equity declining juris- 
diction, each alleging that it appertained to the other. Whether mistakea of thia kind 
were unavoidable, or were frequent enough to fumiah any juat ground of objection 
to the system which has been recently superseded, it is not important to inquire. 
Such a difficulty waa claimed to exist and alleged to be a serious mischief, and a 
remedy for it waa aought by the auccessive action of the conatitutional convention and 
of the legislature. 

With this view the constitution conferred jurisdiction *' in law and equity*' on one 
tribunal. But this did not fully obviate the difficulty. It promised to secure ulti- 
mately a hearing, on one side of the court or the other •, but the pleadinga and prac- 
tice at law being still different from those in equity, the same necessity continued for 
determining beforehand to which side jurisdiction belonged. The commissioners on 
practice were therefore instructed to report a system abolishing these forms, and pro- 
viding '* for a uniform course of proceeding in all. cases, whether of legal or equi- 
table cognizance,*' (Laws of 1847, p. 67.) The code followed these instructions in 
the 69th section. 

To allow a mode of pleading in suits of equitable cognizance, different from that 
required in suits at law, would frustrate the obvious design of thia legialation. It 
would be in conflict with its plain proviaions, and perpetuate, at least in part, the very 
mischief at which it waa specially aimed. 

The intention of the legislature manifestly was, to permit a party to atate the 
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«od6, thoM have bMB Tery numeroiM alone, which flow fkom the imperfect and 
ioartifieiai uae of the languagre in which it ia expreaied, there haa been none whiofa 
baa ^ven riae to aa mach diveiaity of opinion aa that in regrard to pleadingr. 

The code begine by profeasing to abolish ** all forma of pleading heretofore exist- 
ing." Sect. 140. The first question that occurs is, what doea this mean — **^ aboliah- 
ing the forma of pleading?" Not aurely that the words heretofore need in any giToa 
form of a oonnt or a plea, are stricken out of the Engliah language and abolisbed^ 
for that was scarcely in the power of the legislature — not that the combination of 
those words in the same form and sentences should never figain be made by any one, for 
that was scarcely less attainable— but aimply, as far aa I can undeiataud it, that par- 
ties to a suit should not be obliged to use those forms, for they are nowhere prohibited 
from using them — and as before the code, no party waa obliged to use the forma then 
oxisting, it would seem to follow that the abolition of the forma in reality amounted to 
nothing. 

The code howeyer did not carry the abolition as far even aa at first Uush itseenaed 
to, for it abolished the forms only so far as they might be inconaiatent with that act, 
and modified them as prescribed by that act. 

The principles of pleading are left untouched, and except aa to form, nought eiae 
ia done than to modify also the rules by which the sufiiciency of a pleading ia to be 
determined. 

In all questions then as to pleading, we must bear in mind that the principlee of 
pleading are untouched, and that the forms are affected only where they are inooa- 
sistent with some positive enactment of the code. 

One principle which lay at the foundation of our system of pleading — and the 
aystem was as admirable for its perfection, as it was venerable for its age — was, that 
tt was the legal effect of facts, and not the facts themselves, which were to be pleaded. 
The pleader did not set out all the circumstances by which he expected to eetabliah 
his claim — all his probative faett, as they have not inaptly been termed, but only the 
legal conclusion which was properly deducible from them. 

For inatance, a man lent his horse to one who refused to return him on demand. 
If the owner sought to recover him back apecifically in replevin, he would plead 
merely, that the borrower wrongfully detained his horse. If he sought to reeoTer 
damages in trover, he would plead that he lost his horse and the borrower had found 
him, and had appropriated him to his own use ; and if he sought to recover the value 
of his horse in assumpsit, he would plead that he had sold and delivered him. 

So in an action against an endorser of a promissory note, who had waived protest, 
the pleader would not set out the waiver, but he would plead a protest, for such 
the legal effect of the waiver. 

So also on a sale and delivery of goods, even where there was no express promk 
to pay for them, a promise was also always pleaded, for that was the very fonndatkMi 
of the action, and was the legal effect of the fact of a sale, and the aale and delivery 
were pleaded merely aa the consideration of the promise. 

So, too, where a man did an act by another as an agent, the act waa always plead- 
ed as the act of the principal himself, for such was the legal effect of what waa ac- 
tually done. 

But it is very frequently and almost generally disregarded by the profeenon. 
They are mialed by their familarity with the old mode of pleading in equity, and by 
the oath which the party ia required to make to his pleading. They forget that one 
quality of equity pleading has been entirely abrogated, and that it is no longer to be 
used as a means of discovery. When it was so used, it was not merely a mode of 
eetting out a claim, but was a means of obtaining evidence of particular facta to sub- 
stautiate that claim, and it necessarily dealt in probative facts as well as in the legal 
effect of them. That whole thing, however, is changed, and pleading, which is the 
atatement in a logical and legal form of the facts which constitute the cause of action 
or defence, has now that alone as its object, and is governed by the rule, which 
always prevailed in equity as well as in in law, where the pleading waa not used na the 
means of obtaining evidence — namely, that the legal effect of facts, and not the 
facts themselves, should be pleaded. The grand object being the creation of a certain 
and material issue upon some important part of the subject-matter of dispute, when 
both parties join upon somewhat, that they refer to a trial to make an end of the suit 

The whole doctrine is happily expressed by Chitty, — ** Although any fact may 
be the gist of a party's case, and the statement of it ia indispensable, it is still a most 
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impOTtaat principle of the^law of pleading, that on allegring the fact, it is anneeeesarT' 
to iCate soch circamstaoces aa merely tend to proTe the truth of it The dry allega- 
tion of the fact, withoat detailing a variety of minate circumstances which consti- 
toto the eridence of it, will sufllce.'' 

The rule may indeed be difficult in its application, but it has been rightly said, 
that it is *' so elementary in its kind, and so well observed in practice, as not to have 
become frequently the subject of illustration by decided cases.** 1 Ch. PI., 225. 

The nature of the oath which under the code the party is required to make in 
regmrd to hia pleading, does not affect this rule, but the oath is subordinate to it, and 
nocevarily qualified by it. 

I have been thns particular on this Fubject, because of the many and growing 
evils which spring from tne disregard of the rule, that is becoming so very prevalent. 
Pleftdiogs are stufied full of all sorts of immaterial averments, leading to great pro- 
lixity and expense, producing many issues instead of a single one, giving rise to 
iMoeo wholly immaterial, increasing the difficulties of trial, and often causing suits to- 
he determined upon points quite foreign to the real matter in dispute, and it is high 
time the evil practice was checked. 

The ease before me is an apt illustration of the disregard of the rule and its conse- 
qoencea. 

If the averment that Maitland bought the goods for the defendant is a true one, 
then it Mae a sale directly to the defendant and ought to have been so averred, for 
■Qch was the legal effect of the several facts set out in the complaint. The plaintifis 
haTO, however, chosen to set out several circumstances which tend to establish the fact 
of a sale to the defendant, but they nowhere aver such a sale, and the very founda- 
tioB of their action is wanting, unless we can spell out one, to save them from being 
defeated on their own showing. But this is not all. One of their probative facta 
which they allege, is that the goods were delivered after the contract of sale to the 
defendant. 

Suppose the defendant should choose to take issue on that averment alone, and 
go down to trial on it, and have a verdict in his favor. He would be entitled to 
judgment on his verdict, at the same time the plaintiffs have a good claim on which 
they ought to recover, and for which they would recover, but for this imperfect mode 
of pleading. It is true that the court might save the plaintifis from the utter loss 
of their demand, by awarding a repleader, and giving judgment non obstante 
veredicto, but that would not be done without subjecting him to the costs of the suit. 
In the mean time the court has had the trouble of trying an entirely immaterial 
iwM, and of granting relief from the consequences of it afterwards. 

I cannot imagine why the pleader has departed from the old and well established 
fenn of a count for goods sold and delivered. There is nothing in the code that 
prevents hia using it, and I apprehend that a few such cases, especially if his adver- 
sary had been cunning enough to let him go on to the end, would induce him to be of 
opinion with Lord Coke, that it is safer to follow good precedent, for nihil timul 
itentum est ad perfectum. 

I grant the motion in this case, though the complaint will not be good when the 
objectionable words are stricken out. It will, however, be better than it is now, for 
although it may not contain a cause of action, it will not contain a a violation of a 
iOBnd rule of pleading.'* 

And in another case Hand, J., with the concurrence of Paige and Willard, J., J., 
said, — ** The forms of pleading before in use, although not now in some respect 
'* legal forms," particularly as to the classification of actions, but the manner of 
stating the claim or defence as required by the code with this exception, and that of 
certain formal parts still remains, and in other respects I have not been able to dis- 
cover that any great change has been made in the substance of pleading. The pleader 
may nse his own language, but the necessary matter must be there, and be stated in 
an intelligible and issuable form capable of trial. Facts must still be set forth 
aecordiug to their legal effect and operation, and not the mere evidence of those 
bets, ner arguments, nor inferences, nor matter of law only. Nor should pleadings 
be hypothetical. Nor in the alternative. The same general principles governed plead- 
ings in equity. Boyee v. Brown, 7 Barb. S. C. R., 80, 85. All that I mean to say, 
now is, that as a general rule, a pleading to be good must state the facts constituting 
a legal caiae of action or ground of defence, and these should be set forth in a plain, 
&eot, definite, certain, and traversable manner, and according to their legal effect. 



118 

Any nnmber of facts conmituting one cause of action or one defence may be com- 
bined, bat each cause of action and each defence should be stated separately, and 
then they will be capable of trial." Ih. 

We have no doubt but that the priuciples lastly expounded will be applied, at least to 
all actionv of a clearly legal character, and it will ultimately happen unless the code 
be chaogedf that in actions of a legal nature, the old forms of pleading will oooia 
into general use, subject only to being divested of their verbosity, (which, be it ob- 
eerved, was quite unnecessary to their sufficiency under the common law,) and subject 
to the following modifications. The substitution of a form of commencement and 
conclusion different from that formerly used. The abolition of the general issue, and 
requiring every defence to be specific. The abolition of the fictions used in plead- 
ings. The verification. 

Something has already been done in that direction in Leopold v. Poppenheimer^ 
I Code Rep., 39, it was held, that a complaint in an action for a breach of promise to 
marry, which followed the old form, was, subject to the above-mentioned modifica- 
tions, sufficient, and in Shaw v. Jayne, 2 Code Rep., 69, ; it was said that the mode 
of stating a cause of action for a false imprisonment theretofore in use was suflicient, 
and in Raynar v. Clarke ^ 3 Code Rep., 230, it is said : The code has not undertaken 
to dispense with the substance of the old declaration ; and again in an action against a 
common carrier, a count in the form in use, under the common law system, was 
allowed. Stockton Bridge Iron Co. v. ilfe/ien, 5 Pr. R., 439. It is still necessary 
to give color in pleading. 3 Code Rep., 156. 

As regards the question of applying different rules of construction to pleadings in 
actions which would formerly have been equity suits, we do not think the reason- 
ing which supports the decisions to that effect sound. We quite concur with 
Mr. Justice Sill, in his remarks tupra, as well as for the reasons given by him, 
as because we can imagine no claim of an equitable nature which might not bo 
obtained on a complaint framed upon the rules laid down by Eldmonds, J., in Dollner 
Y. Oibeont tupra. It will be seen, too, that in Dollner v. Gt6ton, Justice EUimonds 
repelled the inference raised by what fell from him in Floyd v. DearborUf and that 
Hand, J., in Boyce v. Brown, asserts that the same general principles govemod 
pleadings in equity as the principles which should govern pleadings under the code. 

§141. [119.] Complaint. — The first pleading on the part 
of the plaintiff, is the complaint. 

§ 142 [120.] (Amended.) — Complaint what to contain.^- 
The complaint shall contain : 

1. The title of the cause specifying the name of the court 
in which the action is brought, the name of the county in which 
the plaintiff desires the trial to be had, and the names of 
the parties to the action, plaintiff and defendant: 

2. (Amended.) A plain and concise statement of the facts 
constituting a caiLse ofaction, without unnecessary repetition. 

3. A demand of the relief to which the plaintiff supposes 
himself entitled. If the recovery of money be demanded, the 
amount thereof shall be stated. 

Note tosubd. 1. 

Where objection was taken to the entiUing of the complaint, because the 
names of all the parties were not fully stated in the caption. The title being "Emily 
Hill, &c., agt. Christian L Thacter," instead of << Emily Hill by Daniel liill, hor 
guardian, against Christian LThacter,'' but it appeared that the names were given 
m the body of the complaint correctly ; held, that the names appearing in the body 
of the complaint in a manner to be undeistood ** by a person of common undeistand* 
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mg," the requirements of the code were satisfied. Hill v. Thacter, 2 Code Rep. 3, 
3Pr. R.407. 

It has been said that where the action is in a court of local jarisdiction as in the 
New-York common pleas, where the trial can only be had in one county, (namely 
New- York) that the complaint would be sufficient without stating^ the name of the 
coanty in which the plaintiff desires the couuty to be. His bringing his action in 
rach conrt sufficiently indicates his desire to have the trial in the county in which 
the court has jurisdiction. Leopold ▼. Poppenkeimert 1 Code Rep., 39. 

Note to iubd. 2. — (Amended.) — Before amendment it read thus : ** A statement 
of the facts constituting the cause of action, in ordinary and concise language, with- 
oat repetition, and in such a manner as to enable a person of common understanding 
to know what is intended.'' We have anticipated what we might add to this sub- 
diTwion in the note to section 140. 

We may refer, however, to the decisions which have been made with reference 
to the forms of the complaint in different actions, thus : 

BilU and Note§, — A number of decisions have been made on the subject of the 
Ibnn of eoroptaint, in an action on a bill or note. It is presumed, however, that 
praetitioners will now avail themselves of the provisions in section 162 of this code, 
as amended, and that the law on the form of complaints in actions or instruments for 
the payment of money, (which includes, it is presumed, bills of exchange, promia- 
aory notes and money bonds,) will become obsolete. We give, therefore, only the 
names of the cases and references where they may be found. Turner t. Comstock, 
1 Code Rep., 103. Benaon v. Couehman^ /6., 119. BeecA v. CroZiuo, 2 /6., 68. 
AfpUby V. Ellnnt, 2 lb., 80. Vanderpool v. Tarhom, 7 Leg. Obs., 15(f. Hoxie v. 
CiMAman, /6., 149. Spellman v. Welder^ 5 Pr. R., 5. Gay v. Paine, lb., 107. 
Vmn Namee t. B^k of Troy, lb„ 162. Peete t. Bratt, 6 Barb. S. C. R., 662. 

Bm^.— As to bonds for the payment of money only, see section 162 of this 



In actions on bonds for the breach of any condition, other than for the payment 
of money, or for any penal sum, for the non-performance of any covenant or written 
agreement, the plaintiff is required to state in his complaint the specific breaches for 
which the action is brought. 2 R. S., 300, s. 6. [378, s. 5.] 7 Wend. 345. 6 lb., 
454. 4 ift., 570. This rule has been held to apply to aetions on bonds given by 
non-resident plaintiffii to secure defendants' costs. 5 Hill, 37. But that it did not 
apply to actions on bonds for payment of money by instalments. 17 Wend., 331. 
Nor to aetions on bonds for the payment of an annuity. 3 Wend., 454. 5 Hill, 37. 
The practice of d^^nanding oyer of bonds is merged in the provision contained in 
aection 388 of this code. 

Common Carrier. — W^ere a complaint against a common carrier to recover the 
valoe of goods delivered to him to carry, and by him lost, contained six different 
counts or causes of action, stated substantially according to the forms of counts in a 
declaration at common law, in an action against common carriers, the defendants 
moved for an order either to set aside the complaint, or to strike out all but one of the 
coonti ; the court, Harris, J., said that to sustain such a pleading would be to hold, 
that any party is at liberty to choose between common law pleadings, and the plead- 
ings prescribed by the code, and all the counts, except one, were ordered to be stricken 
oat Stockbridge Iron Co. v. Mellen, 5 Pr. R., 439. 

Creditor's ntit. — ^The form of a creditor's bill is abolbhed by the code. Rogert v. 
Hem, 2 Code Rep., 79. 

In cases where a creditor's bill was the proper remedy prior to the code taking 
efiect, that remedy must now be obtained by summons and complaint under the 
oode. lb, 

A demorrer to a creditor's bill, that the bill does not show that a transcript of the 
jodgment was docketed in the county where one of the several defendants resides, 
will not lie, where it does not appear upon the face of the bill, that the judgment 
debtor had real estate subject to the lien of the judgment in that county. This allega- 
tion may be set up in an answer, and if established by proof, will authorize a dismis- 
sal of the bill. Millard v. Shaw, 4 Pr. R., 137. 

Where execution has been issued by the consent of the defendant, on the day of 
dseketing the judgment, and made returnable in six days, it is no ground of demurrer 
to a creditor's bill, that it does not set out the legal effect, force, or form of the con- 
mty by which rach ezecation was issued and returned. It is enough if the bill 
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aileg'ei that the form of the execntion, ae to its retorn, and the time at whieh it 
taken oat, were in ponuance of the defendant's agreement lb. 

An action in the nature of a creditor's sait, may be maintained where an ezeeu- 
tioo was issued and returned unsatisfied, before July 1, 1848. Such suit is not an 
action on the judgment. Dunham y. Nicholton. 2 Sand. S. C. R., 636. 

The rules of the late court of chancery, and the supreme court in equity, whieh 
required that the plaintiff in a suit in the nature of a creditor's bill, should allege the 
defendant to have equitable interests or property to the value of (100 and more, are 
superseded by the code. It is sufficient if the plaintiff comply with the code, and 
set forth all that, by the revised statutes, is made requisite to the filing a creditor'a 
bill. Quick V. Keeler, 2 Sand. S. C. R, 231. 

Dower. — A complaint under the code asking to have dower set off and admeas> 
ured, it was held might be regarded as a substitute for the former petition for ad- 
measurement, or the former bill in equity, and thus it was no objection that the 
defendant, who was seized, was not in the actual possession of the lands, or that six 
months had not elapsed since the death of the husbaud, and the court in deUvering 
judgment said : 

The defendant, on the argument, insisted on two technical grounds of defenee» 
both of them based upon the supposition that this is an action of ejectment. These 
grounds are, firet, that six months had not elapsed after the death of the husbandi 
before the suit was brought ; ^2 R. S. 303, 2, subd. 2) and secondly, that the defeud- 
ant is not the actual occupant, nor exercising acts of ownership upon any parts of 
the premises, nor claiming title thereto. 

It would be a sufficient answer to both these objections, to say that they are not 
set up as grounds of defence by the answer. With respect to the first, there is not 
the slightest indication in the answer, that such a defence was thought of ; on tlie 
contrary, the language of the answer, echoing the complaint, slates the time of tha 
husband's death so vaguely, that it is impossible to decide upon this demurrer, that. 
six months may not have expired. Nor does it any where appear upon the pleadingly 
when the suit was commenced. This is hardly a compliance with the existing law 
as to a statement of the defence. 

As to the second objection, the answer merely says, that a portion of the premi- 
ses are occupied by tenants who pay the defendant rent ; that the greater portion » 
unoccupied ; and that the defendant is not personally in the occupation of any pait 
of the premises. But the answer does not say, that as regards any part of the 
fH'emises, the defendant is not a proper party ; that any other person should have 
been made a party, or that either of these grounds will be insists^ upon as a defenoe. 
This, also, it seems to me, is not precisely according to the existing law. 

But supposing these defences to be well set up, have they any validity 7 

The code alwlishes the forms of existing actions, and the distinction between 
suits at law and in equity, and provides that there shall hereafter be but one form 
of action ; ( § 69) and that all rights of action given or secured by existing laws, may 
be prosecuted in this single form of action. ( ^ 468-) 

Now, before the code, there was, besides the action of ejectment for dower, a 
petition for admeasuring the same ; and they both sought and obtained the same re- 
lief, viz., admeasurement of dower by commissioners. That is precisely the relief 
which the complaint in this case prays for, and therefore it may quite as well be in 
the place of the petition as the ejectment, and if so, it is free from both these ob- 
jections. 

False Imprisonment, — Where a complaint in an action for false imprisonment, 
stated at great length, all the circumstances, and the particular instrumentality by 
which the plaintiff was restrained of his liberty, held, that it should be all ttrioken 
out. Shaw. V. Jayne, 2 Code Rep., 69. 4 Pr. R, 1 19. 

The mode of stating a cause of action heretofore in use in such a case, is all that 
is necessary. lb. 

Ooods sold. — Where a complaint alleges ** the sale and delivery of goods," as a 
cause of action, it is not necessary to allege a promise on the part of the defendant 
to pay, &.C. A statement of the facts constituting the cause of action in ordinary 
language, &.c., is now sufficient ; that is, all the facts which upon a general denial, 
the plaintiff would be bound to prove to entitle him to a judgment OUnny v. Att- 
ehins, 2 Code Rep., 56. 4 Pr. R., 98. 3 Code Rep, 153. 

Marriaget breach of promise of. — In an action for a breach of promise to many. 
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llie eomplaint followed very closely, the form in use before the code took eflfect, 
And liter statioir the promiae, set out the breach in these words; "yet the defendant, 
in diiregard of his said promise a/i(2 iiii(2er<aA:i?i|r, 6u( contriving and fraudulently 
iaiending, craftily and Muhtilely to deceive and injure the plaintiff in thit retpect^ 
£d not or would perform his said promise.'' On motion to set aside the complaiut the 
eoan (UUhoeffer, Judge,) said the object of the code is at once to render pleadings 
uteiliKiUe and concise. If that object can be effected by adopting any part of the 
fonner system there is nothing in the code to prevent it. The complaiut is sufficiently 
pldia to apprise the defendant of the charge against him. The words in italic are 
perhips obscure and unnecessary, and must be stricken out Leopold y. Poppen* 
keimer, 1 Ck>de Rep. 40. 

Pertonal Property, — Where a suit was commenced by summons and complaint, 
for to nnjust detention of personal property, and the plaintifli demanded judgment 
for Ihe value thereof only — and at the time of the service, papers were also served for 
the immediate delivery of personal property ; held, that the class to which the action 
bekmged roust be determined by the relief demanded in the complaint, and conse- 
quently it would fall under the 2nd instead of the 6th class of ^167. Doios v. Green, 
3 flow., 337. Spalding v. Spalding, 1 Code Rep. 64. 3 Pr. R., 297. 

Claimt for injuries to personal property and claims for its possession, are substan- 
4tiOy difibrent causes of action. Jb . 

Receiver* — When a plaintiff sues as receiver, he should at least state the place 
cf his appointment, and distinctly vow that he was appointed by an order of the 
court White v. Low, 7 Barb. S. C. R., 204. 

The defendant in such a suit has a right to insist, that the facts constituting the 
ippoiotment of the plaintiff, as set out, shall be sufficient to show one has been made, 
aid tirat Umm facts be so set out as to be triable. Jb, 

SUokder, — ^Tbe eomplaint, !u an action for slander, must allege the words to 
tiV9 been spoken in the presence and hearing of some person. If the complaint 
•■it flueh an allegajon, and the defendant nas not been misled or injured, the 
pWatiflT wQI be allowed to amend, without cosU. Wood v. Oilehriet, 1 Code Rep., 
117. Anon. 3 Pr. R, 406, but the word *< published" in the eomplaint imports, ex 
9ittrmimi, the ottering of words in the presence and hearing of somebody. Duelw, 
Agam, 1 Code Rep., 134. 

Tbe eommon pleas, held, that the rule which requires a statement of the oanse of 
«tiM, fenders it necessary, in a suit for slander, to set forth the precise words used, 
flwicrfy T. Barker, 7 L. O., 316. 

Where, therefore, a complaint alleged that the defendant charged the plaintiff 

that Ae had been guilty of stealing, or eome other misdemeanor ; held, that it was 

dsaierrable for want of a sufficient statement of facts to constitute a cause of action. 

The plaintiff shook! have stated distinctly what the charge was, so that the defendant 

aaght have known what he was sued for. lb. 

Hie omission to state the time or place of the slander, is not a ground of demnr- 

Itr ; the eoort can order the pleading to be made definite by amendment Ih, 

A complaint need not be positive, it may boon information. lb. See, §^ 164, 167. 

A complaint for goods, dLc, received in violation of the statutes against usury, 

nost comply with the requisitions of the revised statutes. 2 R. S., 352, s. 3. Sehroe- 

fkeU T. Corning, 2 Coms , 132. 

It is said that where the plaintiff desires, in case he obtain a judgment, to issue 
a ee. so. agrainst the defendant, it is necessary to allege in the complaint the matters 
eollaterml to the cause of action, which justify the arrest of the person. Barker v. 
RmeeeU. I Code Rep. N. S., 5, since reversed on appeal. See, also, 3 Code Rep., 
Sll, 156, 169, and2t6., 1. 
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Chapter II. 



The demurrer. 

Skction 143. Defendant to demur or answer. 

144. When the defendant may demur. 

145. Demurrer, what to specify. 

146. How to proceed if complaint be amended. 

147. Objection not appearing on complaint. 

148. Objection, when waived. 

§ 143. [121.] Defendant to demur or answer. — The only 
pleading on the part of the defendant, is either a demurrer or 
an answer. It must be served within twenty days after the 
service of the copy of the complaint. 

The answer and demurrer are different pleadings, and by the fact that they ar» 
on one paper and in form connected they do not lose their distinct charaeter ; per Sill, 
J., in Howard ▼. Michigan Southern R. R. Co., 5 Pr. R., 206, 207. 

This section, which is identical with section 121 of the code of 1848, haa beoi 
held not to apply to pleadings in justices* courts. Cornell v. Smith, 2 Sand. 8. C 
R., 290. Where a defendant omits to answer within the time prescribed by tbia leo- 
tion, the court has power, after the expiration of the time to answer, to let the defend- 
ants In to make a defence. Lynde y. Verity, 1 Code Rep., 97. Salutat r. Down€9f 

1 Code Rep., 120. Allen t. Ackley, 4 Pr. R., 5. 2 Code Rep., 21. Potter t. UdeUf 

2 Code Rep., 30. But where, in such a case, the plaintiff has regularly signed jndg. 
ment before the application to be let in to answer, and suggests that he wUI be m 
danger of losing his demand if the judgment is set aside, as the defendants ara in 
doubtful circumstances, and he asks, further, that the defendants may be reatrained 
from setting up the statute of limitation as a defence, the court will, where the default 
is not satisfactorily excused and the affidavit of merits is merely general, only admit 
the defendant to come in and answer upon the terms of paying costs, not settinf up 
the statute of limitations, and let the judgment stand as security to the plaintiff. AlUn 
T. Ackley, 4 Pr. R., 5. 2 Code Rep., 21. In a motion to be admitted to defend after 
a judgment by default regularly taken, the defendant ought to disclose the natnra of 
his defence, or serve with his motion papers a copy of his proposed answer, so that 
the court may judge of the merits of the proposed defence. lb. On a motion to set 
aside a judgment t^ken for want of an answer, where the defendant showed a good 
defence on the merits, and that the default was occasioned by a misapprehension as 
to the effect of a stipulation extending the time to answer, it was asked by the plaintiff 
that the defendant should not be relieved except upon the terms that he should not set 
up the defence of usury, but the court, (Parker, J.,) opened the default without such 
a condition as that asked by the plaintiff, and said: **So long as the statute makes 
the taking of usury a defence, it was entitled to be treated like every other legal de- 
fence, and he would make no discrimination in imposing terms." Grant v. MeCaughin, 
4 Pr. R., 216. See, 6 Hill, 223-227. 

An order enlarging the time to answer is an extension of the time to demur. 
Broadhead v. Broadhead, 4 Pr. R., 3Ud. 3 Code Rep., 219. An answer put in 
after the time to answer expires, and before judgment is entered, but without any 
order permitting it to be put in, will be irregular. Dudley v. Huhbard, 2 Code Rep., 
70. WilliamM v. Wilkinton, 1 Code Rep. N. S., 20. 3 Code Rep., 151. 

Where an order extending the time to answer was revoked, the defendant was 
compelled to answer within the time which he originally had, or his defaolt might be 
entered. Brown v. St. John^ 19 Wend., 617. 
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§ 144. [122.] When defendant may demur. — The defendant 
may demur to the complaint when it shall appear upon the 
face thereof, either : 

1. That the court has no jurisdiction of the person of the 
defendant, or the subject of the action ; or, 

2. That the plaintiff has not legal capacity to sue ; or, 

3. That there is another action pending between the same 
parties, for the same cause ; or, 

4. That there is a defect of parties, plaintiff or defend- 
ant ; or, 

6. That several causes of action have been improperly 
united; or, 

6. That the complaint does not state facts sufficient to 
constitute a cause of action. 

A party can demar only ia the cases prescribed by the code. Ho cannot except 
ftr iosDlBciency or impertinence. The doctrine of exceptions belonged to the prac- 
Ifee of the ooart of chancery and has been swept away. Per Willard, J., in Royee 
?. Brown, 3 Pr. R., 391, 395. 

Tliis section corresponds to section 122 of the code of 1848, and has been held 
Mt to apply to pleading in justices' courts. Cornell v. Smith, 2 Sand. S. C. R., 290. 

We most forget all old roles respecting demurrers, and regard a demurrer now aa 
a pieadiof created, with its character and office defined by the code. Per Gridley 
Jiin Manehetter ▼. Storre, 3 Fr. R., 410. 

The demarrer is not a substitute for the exception for insufficiency in chancery^ 
but it ia a mode of objecting to an entire defence ou legal grounds, and in that respect 
aoalofoiia to a demurrer to a plea under the old common law practice. Cobo. t» 
Fnute, 3 Code Rep., 43, 4 Pr. R., 413. 

It has noTer been held that the mere pendency of a suit in a foreign tribunal 
ean be aTailaUe to stay a suit for the same cause of action pending here, and unless 
the legbUtnre have expressly made it so, I see no good reason why the rule ahould 
be changed. It is evidently the intention of the sections of the code to which I am re- 
fared (aectiouB 144, 147,) not to enlar|||e a defence or create a remedy, but merely to di- 
rect the mode in which defences or objections already available by law may be taken 
advantage of, the nature of those defences or objections being left unaltered. And the 
hngnage here used must be taken to mean, that a defence of another action pend- 
ing, wobn available, may be set up by demurrer when it shall appear on the face of 
the complaint, and by answer when it does not Per Edmonds, J., in Burrowe v. 
Jrtl/er,5Pr.R.,51,52. 

A demurrer for nonjoinder of parties ia well taken, where it appears that the 
eeort cannot determine the controversy before it, without prejudice to the rights of 
othera ; nor by saving their rights. (Code, § 122.) 

li 9eem9, that section 122 of the code is the controlling section in determining 
whether a demurrer for defect of parties is well taken. 

If the court can determine the controversy before it, without prejudice to the 
rif^ts of others, or by saving their rights, then a demurrer for nonjoinder of such 
paitiea ia not well taken. If on the contrary a complete determination of the con- 
troversy cannot be had without the presence of other parties, then the demurrer ia 
well talteo, and the court should order them to be brought in by amendments of the 
pleadbga ; and which will generally be done by allowing the amendment on pay- 
mtnt 0? eoata. 

Where a complaint set up the recovery of a judgment against W. R. K., and 
that IB ezceotion had been returned nulla bona, and tliat the defendants and the 
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debtor, [W. R. K., who was not made a defendant] had colluded to defraud the plain- 
tiff and other creditors by a sale of ffoods, &.c. ; and also that the debtor had made 
a general assignment to one D. L. for the benefit of creditors; that D. L. bad ne- 
glected and refused to execute the trust created by such assignment, and praying 
that the sale by W. R. K., to defendants, might be declared fraudulent, and that they 
pay over to the creditors of W. R. K., and that D. L. [who was made a defendant] 
might be discharged from proceeding any further under the assi^meut, and that a 
receiver be appointed, &.C., held, that W. R. K., was a necessary party to the ac- 
tion. The demurrer for defect of parties sustained. Wallace ▼. Eaton, 3 Code 
Rep.. 16l,5Pr. R., 99. 

A defendant not prejudiced by a party being mad.^ a plaintiff, cannot demur be- 
cause the latter is joined as plaintiff. Crotby v. Berger, 4 Edwards Ch. R., 210. 

It is supposed that a defendant may assign as many causes of demurrer as be 
thinks fit, and if one be sustained, the demurrer will be allowed, {Harrison v. Hogg^ 
2 Ves., Jun., 323 ; Jones v. Frost, 3 Mad., 1,) and that he may put in separate de- 
murrers to separate and distinct parts of a complaint for separate and distinct caueee, 
and in such a case one demurrer may be allowed, and another or others overruled; 
(1 Barb., Ch. Pr., 107 ;) but a demurrer cannot be good in part and bad in part, and 
if it be to the whole complaint, and any part of the complaint is good, the demurrer 
must be overruled. /6., and see 1 Denio, 414. But a demurrer may be good at to 
one defendant, and bad as to another. /6., 108. A married woman canftot demur 
separately from her husband, without an order of the court. lb. 

A demurrer to such parts of the complaint as are not answered would be too 
general and bad. 1 Barb. Ch. P., 115 ; Mitf, Eq PI., 294, 300, upon demurrer at 
law the court gave judgment against the party committing the first fault, if the de- 
fect was oue of substance. Line v. Becker, 1 Deoio, 568. But in equity, on the ar- 
gument of a plea, the defendant could not object to the sufficiency of the biH. 
Boggs V. Forsyth, 2 Sand., S. C. R., 533. 

§ 145. [123.] Demurrer mtist specify grounds of objection.'^ 
The demurrer shall distinctly specify the grounds of objection 
to the complaint. Unless it do so, it may be disregarded. It 
may be taken to the whole complaint, or to any of the alleged 
causes of action stated therein. 

This section is substituted for section 123 in the code of 1848, under which it was 
decided, that where a demurrer to a complaint stated, bw the ground of demurrer, 
** that the complaint does not state facts sufficient to constitute a cause of action,** The 
plaintiff treated it as a nullity, and signed judgment under the next section, (s. 146;) 
and, on motion to set aside such judgment, the court granted the motion, andaaid: — 
It is argued that the plaintiff should have gone further, and stated wherein the oom- 
plaint was defective, or whaf other facts it should contain to make it good. There are 
cases where this might be done, and there are cases where it could not be done. A 
statement in this general form is all that can be done, in a majority of casee. I do 
not say it is enough, in any case, to indicate by the demurrer on which of the six 
grounds of objection mentioned in this section the party will rely. That may depend 
on the nature of the objection. It may not be enough to say generally that the com- 
plaint shows a defect of parties. But I have no doubt it would be sufficient to 
say, that the complaint shows on its face that another action is pending between the 
■aime parties for the same cause. So, I think it sufficient to say, that the complaint 
•hows no cause of action. Saift v. De Witt, 3 Pr. R., 280-284 ; 1 Code Rep., 25. 
It was afterwards decided otherwise ; Glenny v. Hitehins, 2 Code Rep , 56 ; 4 Pr. 
R., 98 ; Orant v. Lasher, 2 Code Rep. 2 ; Hunter v. Frisbee, lb. 59. In a suhse- 
quent case, Willard, J., said : — There is nothing in the code which requires the party 
demurring to specify the ground of his demurrer, more distinctly than to indicate to 
which of the six classes it belongs. That is all tha^ can be necessary for the informa- 
tioD of the adverse party, with respect to the first and sixth grounds of demurrer, 
neither of which are waived by answering without objection. It would lead to great 
prolixity in many cases, if the reasons for saying that the complaint does not state 
iaota loffioient to oonstitate a eaose of action were required to be set forth ; a demontr 
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woold aaume the form of a brief for counsel, rather than a pleadinsr, under each' 
a eonatraotion of this section. I am satisfied that the objection, that the complaint 
does not atate facts sufficient to constitute a cause of action, may be raised by a de- 
marrer which merely specifies that ground of objection in the language of the statute. 
Dmrkee ▼. Saratoga ^ Washington R. R. Co., 2 Code Rep. 145. 4 Pr. R.,226, and 
see to the same effect Hyde ▼. Conrad, 5 Pr. R., 112. 

A demurrer to a complaint stating '* that it does not appear that the plaintiff had 
aoy title to the note when the suit was commenced," held, not to sufficiently assign 
the cauae of demurrer. White v. Lmc, 7 Barb. S. C. R., 204, 206. 

Upon the second division of this section it was decided, that a defendant might 
demur and answer to the whole complaint Oilhert v. DavieSj 2 Code Rep., 49 ; 
or to any cause of action in the complaint. People ex, rel. Falconer v. Meyer, 2 
Cod* Rep,. 49.; but it has been subsequently held, that a defendant cannot both de- 
mur to ana answer at the same time a single cause of action alleged in the complaint. 
Sloevm Y. Wheeler, 3 Code Rep., 59. 4 Pr. R., 373. Spellman v. Weider, 5 Pr. 
K.,5. 

Tbeae latter decisions appear most to accord with the spirit of the code, and may 
Mfely be oonaidered to have overruled the previous cases. Where the complaint after 
tettioff forth certain matters of inducement, averred in succession several distinct 
•eta don\and committed by the defendants, whereby and by each of which acta the 
defendants became liable to pay to plaintiff, &c. ; held, that such complaint must 
be regarded as analogous to a declaration containing several distinct counts, and sepa- 
rate demorrera might be interposed to the severalcaoses ot action contained in th» 
complaint. Ogdenehurg Bank v. Paige, 2 Code Rep., 75. 

^ 146. [125.] How to proceed if complaint he amended. — If 
the complaint be amended, a copy thereof must be served or> 
the defendant, who must answer it within twenty days, or the 
plaintiff upon filing with the clerk on [due] proof of the service, 
and of the defendant's omission, may proceed to obtain judg- 
ment, as provided by section 246, but where an application to 
the court for judgment is necessary, eight days notice thereof 
must be given to the defendant. 

Thm section which corresponds to section 125 of the code of 1 848, has been held 
Ml to apply to pleadings in justices* courts. Cornell v. Smith, Sand. S. C. R., 290. 

In an action against three defendants, two of the defendants demurred to the 
eomplaiot, and the other defendant suffered a judgment for want of an answer. The 
plaintiff afterwards amended the complaint in a subetantial matter and not in mere 
form. The plaintiff neither served a copy of the amended complaint on the defendant, 
against whom judgment had been taken, nor gave him notice of the amendment ; 
ad on motion by such defendant to set the judgment aside, it was held that the 
judgment waa irregular, that it did not follow because he omitted to answer the origi- 
nal complaint, that he might not desire to answer the amended complaint, and that 
be should have been served with notice of the amendment. People v. Woode, 2 
Sand. S. C. R., 652, 2 Code Rep., 16. And see Thoma$ v. Allen, 2 Wend., 618. 

§ 147. [126.] Objection not appearing on complaint* — When 
any of the matters enumerated in section 144 do not appear 
upon the face of the complaint, the objection may be taken by 
answer. 

Tills section in connection with section 144, does not make an answer of another 
action pending in a court of another State, a defence to an action in this State^ 
aieept in the case allowed under the former law — namely, the case of a foreign 
ittaehoient. And the oourt on demurrer to an answer which set op a suit peudin|^ 
ibr the same eauae between the same parties in a court in another State, gave jadg- 
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ment for the plaintiff, and denied leave to amend aa the anawer wm merely dilatory. 
Burrowt v. Miller ^ 5 Pr. R., 51. See note to section 144. 

The objection that a summons^ as the commencement of a suit, was not properly 
served, is not available in an answer or demurrer ; but only on motion, to set the 
j>roceeding8 aside. The meaning of the language of the code, allowing it be set up 
-«B a defence that ** the court has no jurisdiction of the person/' Is, that the person is 
not subject to the jurisdiction of the court, not that original process has been improperly 
served. Nonet v. Hope Mut. Int. Co., 5 Pr. R., 96. 3 Code Rep., 161. 

On an answer of another suit pending, the court will look to see, whether the 
bills are substantially for the same cause and for the like object, and will permit the 
second suit to go on if the first be dismissed. American Bible Society v. Hayne, 4. 
£d wards, Ch. R., 117, and see 3 Atk., 557. 

<^ 148. [127.] Objection^ when deemed waived, — If no such 
t)bjection be taken, either by demurrer or answer, the de- 
fendanf shall be deemed to have waived the same, excepting 
only the objection to the jurisdiction of the court, and the ob- 
jection that the complaint does not state facts sufficiei^ lo con- 
stitute a cause of action. 

" The code is silent as to the time and manner in which the defendant after failing 
to demur to the complaint, can be permitted to insist that it contains no canse of 
.action. In determining this question we must be governed by the analogy Of the 
former practice. The defendant might have objected to the plaintiff's proving any 
material fact not contained in the pleading. This would have enabled the court or 
referee to dispose of the question at once, or if need be, have permitted the plaiiUiff 
to apply for leave to amend. But the defendant raised no objection to the proof 
when it was offered ; and thus, a good cause of action was proved under a complaint 
containing none. The defendant could not have moved for a nonsuit on the gronnd^ 
of the insufficiency of the complaint. {Kelly v. Kelly, 3 Barb. S. C. R., 419.)' 
Under the former practice a motion in arrest of judgment might have been made, 
within the first four days of the term next after the trial. If this practice exists 
under the code, it is presumed, the motion must be made within the first four days 
after the verdict is received, (§ 265) or within ten days after notice of the decisicm of 
the referee. (§ 268.) The motion must be made before judgment is entered. But in 
the present case, the defendant has suffered judgment to be entered, and he is thus 
precluded from moving in arrest, if that practice has not been abrogated by the code. 
The only remaining way of making the objection to the insufficiency of the com- 
plaint available, is by appeal. This, by section 348, can be taken from a judgment 
entered upon the direction of a single judge of the same court, and it is presumed 
from a judgment rendered ou the report of a referee. It can only be taken after 
judgment, and it must be made by the service of a notice in writing specifying from 
what part of the judgment the appeal is taken (§ 327).) The clerk must, by sec- 
tion 328, forthwith transmit to the appellate court a certified copy of the notice of 
appeal, and of the judgment roll ; which roll it is provided shall contain the summons, 
pleadings, and a copy of the judgment, with any verdict or report, the offer of the 
defendant, case, exceptions, and all orders relating to a change of parties, or in any 
way involving the merits, and necewarily affecting the judgment On such appeal 
promoted by the defendant, the sufficiency of the complaint is put in issue if it be 
made the ground of appeal (^ § 327, 328.) It is conceived that the objection to the 
sufficiency of the complaint is waived, even on appeal, if the judgment appealed 
from is sought, in the notice of appeal, to be reversed or modified for reasons other 
than the defects in the complaint." Per Willard, J., in Carley v. Wilkim, 6 Barb. 
S. C. R., 555, 564. 

It has been decided that the privilege of a foreign consul to be exempt from the juris- 
diction of a State tribunal, must be asserted in due time, and is waived by an answer 
to the merits. Flynn v. Strovghton^ 5 Barb. S. C. R., 115. 

We doubt the soundness of this decision, because this privilege of a consul is not 
a personal privilege, it is the privilege of the sovereign he represents, and the consul 
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liat no power to waive it in express terms, still leee has he the power to do so by impli- 
cation. 

The latter provision in this section is analogous to the practice in chancery of 
permitting the benefit of a plea to be saved to the defendant at the hearing. Aftl- 
ford Eq. PL, 303. 



Chaptee III. 
The Answer. 

149. Answer what to contain. 

150. May set forth as many grounds of defence as exist. 

151. Demurrer and answer when allowed. 

152. Sham defences to be stricken out. 

§ 149. [128.] (Amended.) — Ansner, what to contain. — The 
answ^ of the defendant must contain : 

1. A^specmc denial of each material allegation of the 
complaint controverted by the defendant, atSiflU^rdirlg^ tc^ his 
lU^o^i4<)dg6v..ia&»0matikxn, oQ^:H>^Bikrf', or of any knowledge or 
information thereof suflScient to form a belief. 

2. A nhdo smd qoimAa statement of any new matter con- 
«titutiDg a defence or aiaHDir without unnedessary repetition. ' 

file section before amendment was as follows : ; 

The answer of the defendant shall contain : 

1. In respect to each allegation of the complaint controverted by the defendant, 
a general or specific denial thereof, or a denial thereof according to bis information 
ami belief, or of any knowledge thereof sufficient to form a belief. 

3. A statement of any new matter constituting a defence, in ordinary and cob- 
■dse language, without repetition, and in such a manner as to enable a person of com- 
mon nuderstanding to know what is intended. 

The answer and demurrer are different pleadings ; and by the fact that they are 
on one paper, and in form, connected, they do not lose their distinct character. Per 
Sill, J., in Howard v. Michigan Southern, R. R. C, 5 Pr. R., 207. 

An answer need only be to what is well pleaded. 1 Barb. Ch., Pr. 133. 2 
Dan. 256. 

An insufficient answer is no answer. 

As to matters which are not alleged to be the defendant's own acts, or to be 
within his personal knowledge, it is sufficient if he in his negative averments, denies 
•the facts charged upon his belief only. Bolton v. Gardner^ 3 Paige 272, and per 
Parker, J. It would be absurd to say that a defendant may deny an allegation of 
the complaint when he has not knowledge thereof sufficient to form a belief, and yet 
shall not be permitted to deny such allegation, when he believes it to be untrue. 
From the 157th section it may be implied, that an answer may be made on a belief 
•only. DaviM v. Potter^ 2 Code Rep., 99. 4 Pr. R., 155. 

And where an answer commenced as follows : 

** The defendant verily believes and therefore answers," that, &c., it was held suf- 
ficient; t6., and see amendment to this section. 

Where a complaint was for three separate bills of goods, sold at different times, 
and claimed a balance due of less than the aggregate amount of such bills. The 
defendant by a verified answer, denied the purchase of one of the bills, and of his in- 
•debtedneas, in the amount claimed, by a specific denial in the word-* of the complaint. 
Bnt the answer was silent as to two of the bills, the court refused a motion to strike 
•ont the answer as false, but gave the plaintiff judgment, for the amount of the two 
bills, aa to which no answer was made. 
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The court, Edmondi J., said : *< Two of the avennents io the complaint eettiiMr 
forth the tale of two billa of goods ; one for $10 and one for (136 31, are not anawerea 
at all, and under the code are to be taken as true. Now in reg;ard to thoae two aniiw 
there is a difficulty in the caae ; how is judgment to be finally rendered for them T The 
damages in respect to them cannot be, as formerly, assessed by the jury on the trial 
of the issues in the cause, becaose the code confines the action of the jury to the 
issues joined ; and in respect to those sums there is no issue, and there can be no 
trial either before a court or jury, because a trial is defined to be the judicial exam- 
ination of the issues between the parties. 1 can perceife only one mode of obtain* 
ing a judgment for those sums, and that is under section 246, for the defendant (ail- 
ing to answer the complaint. 

lie has failed to answer the complaint in respect to those sums, and I do not see- 
why the plaintiflb are not entitled at once to enter judgment for them. It must bo 
80, or else a defendant who answers as to one cent only of a demand for 1(10,000, 
may work out for the plaintiff the delay and expense of a litigation when all of each 
large sum may be conceded to be due except that one cent. 1 his course may IotoIto 
the necessity of two judgments on the record , in analogy to the old practice whero 
there was a demurrer to part and an issue to part, and the issue be tried before the 
demurrer is argued ; or when in assumpsit there is a demurrer to evidence and tho- 
jury discharged witliout assessing damages ; whereupon judgment being finally giTon 
for the plaintiff, a writ of inquiry is awarded ; or where in general the jivy on the 
trial of an iassue have omitted to assess the damages, the omission may be supplied by 
a writ of inquiry. 

Some such practice most be adopted, or I do not see how a plaintiff, in ease the 
defendant admits -part and denies part of the claim against him, can ever get judg- 
ment for the admitted part. The plaintiflb may therefore have judgment for the 
1(10 and the (136 31 with interest, as claimed in the complaint, with $10 costs oC' 
motion and costs of suit thus far.'' Tr<icy v, Humphrey, 3 Code Rep., 190. See, 
last clause of section 244. 

A defendant must answer according to his knowledge. Information, or beliof, 
or deny any knowledge or information thereof, sufficient to form a belief; and 
in general, where acts charged as the acts of the defendant himself, are of such 
a nature that he can be presumed to recollect them if ever they took place, a positive 
answer is required. Hall v. Wood, 1 Paige 404. Sloan v. Little, 3 ib. 103. Thus 
on a bill in chancery, charging usury, an answer that the defendant did not remem- 
ber the terms on which the money was lent, was considered evasive and tantamonnt 
to an admission of the allegation in the bill. Scotta v. Hume, Litt. Sel. Ca., 379, 
and where a bill charged a defendant with making an angreement, and he denied 
that he made the agreement according to *' his recollection and belief/' his answer 
was deemed insufficient and evasive. Taylor v. Luther, 2 Sumn. 228 ; but where 
it was possible the defendant might not recollect the facts, although charged as being 
his own acts, a denial according to his knowledge, recollection and belief, was suffi- 
cient. Hall V. Woody 1 Paige, 404, where a defendant denied all knowledge of » 
fact, but admitted bis belief of it, it was not necessary for him to deny any informa- 
tion on the subject. Davis v. MapeSy 2 Paige, 1 05. 

An answer that the defendant had no knowledge or belief, other than that 
derived from the facts stated in the plaintiff's bill, and that therefore he neither 
denies or admits the same was unsufficient, for he should either admit or deny ac- 
cording to the best of his knowledge, information or belief. Sloan v. Little, 3 Paige, 
103. Utica Ine. Co. v. Lynchy ib. 210. 3 Johna Ch. R., 297, and Cooper's E , PI., 
314. Devereux v. Cooper, 1 1 Verm. R., 103. Davie v. MapeSy 2 Paige, 105. 

And where an answer was as follows — " and the defendant further answeringy 
eaye that he is ignorant of whether,** Slc. ** and the defendant leaves the plaintiffs 
ti offer such proofs thereof as they may be advised** 

On the trial the parts of the complaint thus answered were held not to be suffici- 
ently denied, and were taken to be admitted. The plaintiffs had a verdict. 

The defendants afterwards moved for a new trial — that motion was denied, and 
from the order denying such motion, an appeal was brought. And by the court : The al- 
legation in the answer that the defendant is ignorant of the facts set up in the com- 
plaint, is not such an answer as is required by the code, to call from the plaintiff proof of 
the complaint on the trial. 

The code prescribes three forms in which the defendant may deny the plaintiff *s; 
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lilted them lo aay. « 
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xecnied or not, and yet 

reoofdine, llial mch a 



mfnrini 

tliei they had auch mfoii 

of ■ deed of Iheae premi 

■boald anawer Ibat he was ignatant whelhei Ihe di 

faa knew froon ihe aigoature, ihe acknowledgmenli 

dpeil had been made and was in eiliteoce — would Ine anawer oi ignorance comply 

wiih ibe rolea of pleading in the code, or would it be proper for ibe defendant to 

admit, that tram Ibe facts of which he «a> inforoi^d. lie betieied the deed woa eie- 

acnleiJI Wotd *. SlanliaU, 3 Code Rep., 153. 

Where a defendant bu no knowledge of any of Iha facta etaled in tha complaint, 
b* may deny geoersily all knowledge or iuformation of Uie aume, or any knowledge 
or iufonnalioii aufScieut lo form a belief, he need not in lueb a caw aoiwer each 
a{lf(atton ipeeilically. "> lb. And where an anawer denied the whole of plninllff's 
coinplwnl, (which waa for taking aniidry arlictve of perianal properly) by alleging 

Held audioient. Kitlogg ^. Church. 3 C^x\eRtp., 39. 4 Pr. R., 339. 

It i< Qol niSioieot for ibe defendant to lay that ha hat do knowledge or informa- 
liBn of ihe matter alleged, except what he derivea from certain dacnmenla, nnleaa 
liioae documoDU or copiea thHreof, or the aDbetance thereof, are or u cDutiiined in hie 
aaavw or anneied thereto. Cuyler v. Bogatl, 3 Paige 166. 

lOBBl atiewrr (he aubatance of eoch diatinctly and particularly. Vlita /«», Co. v. 
i^ei.aPaige, SIO. 

It la not a lofficienl answer lo certain epectfic facia charged in a complnint io aay, 
■ikil Itiey may ba true, but Ihiit tha dpfendant hsa no koowlvd^ of, but It a 
■mngar lo them, and leavea the pluiotiir to prove the same." Sjailk v. Lather, 
5Johwi.Ch.R..»*7. 

Matter of defence occurring afler the commencement of the action may be aet 
upfayantwer. tf EdwV,, Ch. R., 110. 

The aiiiwer mnal hg direct, wiihunl efaaion, and not by way of what ii termed 

a«gative pregnant, Parlioulai and precise chargea muat be anawered partionlaily 

and pociiitely, and ool in n general niauuer, eveu though Ihe general anawer may 

IKiwal lo D full denial of Ihe charge. tVoodi T. AforrdI, 1 Johoi. Ch- R., 103, 

t-ljflln. & 8ln„ 935, G Vei., '99, 3 Lilt. Rep., 80. Dvniil v. Buhap, 13 Price, 15, 

^iCw, 135, : Bro. a C, £03, Milf. Pi., 350. 

I. Tlum, where the complaint alleged that defendant ■■ anaanlled the plainlilf, »d 
id llltn by the collar, and ahook him violenlly.'' The untwer "denied that he, 
^fehndaDl, did aiiault the nid plainlifT, and arlzc him by hia collar, and ahake 
h?kdenlly." Ou demurrer lo tlila anawer, Ihe court, Barnulo, J„ nid, " I think 
HPar«r la inaufficient." The defendant hia grouped three of the charges, and 
d tbem under oalb. iu anch a manner that if ho ihould ba gnilly of two, and ool 
f of any one, hia auiwer would not be lllvnilly ontrne. Thia ia not good plead- 
thio the cede. The object of Iho tpecial pleading, and the oalb adopted by the 
CMie, ia to ruqalre Ihe defendant to admit go much of the charge bb he cannot con- 
KiaolJonxly deny, and thua narrow down the isBUe to thoae points which are really 
ia eonlroieny. The denial in thi* caee ahoidd have been nf each charge difjunc- 
tively, if the dermdant intended lo pul the whole of them in iaaue. Hnpkint v. 
Eftiilt. 3 Code Hep., ISO. And under the practice in the lafe court of chancery, 
It wan nol «nfficie>it (o answer tha chargea literally, but the defendanl had to coufeai, 
or Iraverae Ihe labataoce of each charge posilifely and with cerlaiaty. Wiiait y. 
Mtrrttl, 1 Johns. Ch. Rep., 103. 

as lo the anionnt denied. Smith y. Shufetl, 3 Code Rep., ITS. 

A defendant may uuwer that he is informed and believes the plaintiff has re- 
Mifed Bomething ou account of the demand iu auil, and that the plainufl* ia not 
lO whole of tbe snm elaimsd. lb. 
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Where, in ao action brought by two or more for an nnlawfal taking of propeity. 
the defendant anawera that the plaintiffii are not joint ownen of the property, that 
aTermeot if material, and is new matter reqairing a reply. Walroa t. Btnnetf 6 
Barb. S. C. R., 144. 

If such allegation of the answer be not controverted by the reply, it will be taken 
as tme. lb. 

No oTidence is required to establish a fact thus pleaded, and not replied to, nor 
is evidence contradicting it admissible. /6. 

If evidence contradicting it be given, it will not be within the issne, and tfaerefon 
unavailing, unless the defendant waives the objection on acoonnt of the miajoinder 
of the plaintifi. lb. 

Before the defendant will be held to have lost his rights nnder the pleadings, it 
ahould appear very clearly that he waived those rights at the trial. lb. 

The siidmission of improper evidence without objection is not conelosive eTideaea 
of waiver. lb. 

Where there are several suits between the same parlies, or several defendania 
answering separately, the answer should show to which suit it relates, or by which 
•defendant it is put in, or it will be irregular. Pietert v. Thompson, Coop.t 349. 
Griffith T. Wood. 11 Ves., 62. 

An answer which alleged '< that the plaintiff who prosecutes the action, io not 
•the real party in interest therein, nor is he an execntur or administrator, or a traatae 
of an express trust, or a person expressly authorized by statute to sue withont joinnif 
with him the person for whose benefit the suit is prosecuted," held bad on demnmrt 
for the reason that it did not state the facts upon which the defendant relied to soa- 
tain his allegation that the plaintiff had no right to sue. Ruooell w. Clapp, Z Code 
Hep., 64. 4 Pr. R., 347, under the former practice. 

A plea in chancery for want of parties, had not only to show a defect of parties, bat 
•to point out the parties who should be joined. Merewether y. Mellioh, 13 Yes., 438. 

An answer to part of a cause of action was insufficient, under the former pracUoo. 
Cooper V. Oreeley, 1 Denio, 347. 

An answer is bad when it controverts no allegation of the complaint, and seta up no 
new matter in bar, but merely denies a conclusion of law, McMurray v. Oiford^ 
5 Pr. R., 14. 

An answer seeking to avoid the complaint by new matter, should confess, directly 
or by implication, that, but for the matter of avoidance contained in it, the action eonld 
be maintained. lb. and Conger v. Johnston, 2 Wend , 96. The code gives no 
countenance to a hypothetical answer. Ih. 

Where B., after setting up new matter in his answer to an action by A., afterwards 
sued A. for the same matter as that set up in his answer, held, that A. might movo in 
the action by B. for a reference to inquire if the cross action was for the same cause as 
the matter set up in the answer in the first action, and if the report was in the affirm* 
ative, that A. would be entitled to an order, dismissing B.*s cross action. Farmers^ 
Loan and Trust Co. v. Hunt, 1 Code Rep., N. S., 1. 

The defence of the statute of limitations must be taken by answer. (Sec. 74.) 

A plaintiff cannot disregard an answer without leave of the court Coming ▼. 
Haight^ 1 Code Rep., 72. Hartness v. Bennet, 3 Pr. R., 289. 

Where ao answer does not present a material issue, plaintiff should move for 
leave to proceed as if no answer had been put in. lb. 

What is a sufficient averment to form an issue. lb. 

Where the answer of one of several defendants stated facts which did not con- 
stitute a defence, and was immaterial as between him and the plaintiff, bnt was 
intended to form a case for adjudication of equities between him and a co-defendantf 
who did not answer, the answer was stricken out, on motion, for the reason that it 
was entirely immaterial on the question of the plaintiff^s right to recover. WoodvDorth 
V. Bellows, 1 Code Rep., 129. 4 Pr. R., 24. 

In a complaint against several defendants, the facts stated are to be taken as tma 
as against the defendants who do not answer ; but one of several defendants by not 
answering does not thereby admit the contents of the answer of a defendant who 
•does answer. lb. 

Answers in particular cases as follows, namely: for 

Divores. — To a complaint for a divorce by a wife against her husband charging 

•cruelty, the defendant may in his answer show the provocation given by the wife, and 

which led to the alleged acts of cruelty. Devraismes v. Devraismes, 2 Code Rep., 194. 



131 

Wbero foeh « complaiDt alleges the receipt of a dowry, the defendant may state 
a his answer the ralue of the property received, and what equities he has in oppo- 
jitjoo to the wife's claim. lb. 

See rale 68 of supreme court rules in appendix. 

Ejectment — In an action of ejectment, where the plaintiff alleges a legal title, 
the defendant cannot set up ao equitable title in his answer as a defence. Nevertheless: 

A motion, in an action of ejectment, to strike oat as irrelevant or redandant so 
BTOch of the answer as set up an equitable title, was denied. Hill ▼. McCarthy, 3 
CodeRapi,49. 

Fraid, — A defendant in a bill to get back goods obtained by fraud was compelled 
4e make answer thereto. (Laws of 1833, p. 17.) Sifkin v. Mannings 4 Edw. Ch. 
]L,37. 

Ooode 9old. — In an action for the price of goods soId,&c., against several defend- 
aats alleged in the complaint to be partners in business. One of the defendants an- 
swered that he " never was a co-partner " with the other defendants, naming them, 
and the answer was held sufficient to form an issue. Corning v. Height, 1 Code 
Sep., 72. Thisseems conformable to the rule in equity that in a bill filed for ao account 
of partnership transactions, if the answer denied the partnership, it need answer no 
lintber. 3Bro,488, n. 

lAbeU — See section 165 of this code. 

Partition, — An allegation in an answer in a partition suit, that the plaintiff had 
ursaaooably refused to make partition by deed, was stricken out as hnrelevant and 
ftivotons. McGotoan v. Morrow, 3 Code Rep , 9. 

In proceedings for a parUtion under the revised statutes, the pleadings are intended 
to be like those in an action in which the p«^titiou shall stand for the complaint, and 
aay thing may be pleaded which will abate the action or bar the petitioner's right to 
a jodgroent. Reed v. Child, 2 Code Rep., 69. 4 Pr. R, 125. 

Promieeory Note. — In an action on a promissory note endorsed against endorser, 
the oonplaint alleged presentment and non-payment, and the answer was that as to 
the presentment and non-payment, the defendant denied any knowledge thereof suf- 
fieiant to form a belief; on motion for judgment, notwithstanding the answer, Strong, 
in denied the motion, and held that the answer was sufficient. Dickerson v. A'tm- 
Wl, 1 Code Rep., 49. 

An answer to a complaint on a promissory note admitting the giving the note, but 
illeging that the goods for the price of which the note was given, were inferior in 
quality to those contracted for, is bad. Castles y, Woodhouee, 1 Code Rep., 72. 

In an action on a promissory note, an answer that the defendant is not indebted 
b manner and form as in the complaint is alleged, is not a sufficient answer. Pierton 
T. Ceo/ey, I Code Rep , 91. 

An answer is bad which merely alleges that the note sought to be recovered was 
cbtained by fraud, and omits to state any facts showing the existence of such fraud. 
MeMurray v. Oifford, 5 Pr. R, 14. See answer generally. 

Where a complaint on a promissory note did not aver the plaintiff to be the owner, 
iodtbe answer admitted the allegations in the complaint, but denied that " by reason 
tkereof^* the plaintiff was entitled to judgment, the answer was held to be bad. 
Hoxie V. Cushman, 7 Leg. Obs., 149. 

On a complaint against a defendant as acceptor of a draft, the defendant an- 
swered : ** he denies that the defendant in the complaint mentioned, did as therein 
alleged, accept the draft in said complaint mentioned ; '* the court ordered it to be struck 
eat Mier v. Cartledge, 4 Pr. R, 115. 

See farther as to answers, sections 74, 165, 244. 

"^ ^ 150. [129.] May set forth as many grounds of defence as 
-exist. — The defendant may set forth by answer, as many de- 
fences as he shall have. They shall each be separately 
stated, and refer to the causes of action which they are in- 
tended to answer, in any manner by which they may be in- 
telligibly distinguished. 

Tha aeparate grounds of defence, separately stated, take the place of separate 
lileas. Cabh v. Frazee, 3 Code Rep., 43. 4 Pr. R, 413. 
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The defendant mmt etete hie defenoet, if be hu more than one, ieparmleljr. H» 
ihoold confeM the treepase which he means to joatify or aToid, or he ehonld dony k 
altogelher. The general iasoe, and a jnatificaiiou, as thoee defences were vadeialood 
nnder the former system, cannot be united in [the same division of] an answer. Both 
cannot be true at the same time. Royee ▼. Brown, 3 Pr. R., 391-395. But it is ii» 
objection to an answer, that it sets op several defences inconsistent with each othar. 
Anon. 1 Code Rep. 134. 

This was the rnle as regards common law pleading, but in equity it was other- 
wise. Je9U8 College v. Oibbo, 1 You. and Col. 145. 6 Price, 504 5 lb. 495. 1 il. 
937. Ellio V. Saul, 1 Anst. 332. 

In an action for a tort, the defendant cannot answer that he had a nooney de- 
mand against the plaintiff, and ask to have it set off against plaintiff's damagei. 
Anon , 1 Code Rep., 40. 

** As I understand section 139 (now 150,) it is a statutory inaibition agauMt 
duplicity, in stating two defences together. Each defence or ground of defenee most 
be separately stated. And this, I think, applies to more than one defenee to tke 
same cause of action, so that, under the amended code, (code of 1849,) it may bo 
doubtful whether what was matter of form before, requiring a special demurrer, is 
not now matter of substance. But it is not important to consider that point in thia 
case ; nor whether, if duplicity alone does not now make the answer inn^/Uient, 
in substance it can be demurred to at all." Boyce v. Brown, 7 Barb. 8. 0. IL 
80-87. 

•^ 161. Demurrer and answer. — The defendant may de- 
mur to one or more of several causes of action stated in the 
complaint, and answer the residue. 

After an extension of time to answer, the defendant may put in a demarrer in- 
stead of answering. Brodhead v. Brodhead, 3 Code Rep., 8. 4 Pr. R., 308. 

The code of 1848 had no section to correspond with this, and it was held, nnder 
that code, that a demurrer could be interposed only to the entire complaint ; and on 
a demurrer to a part of the complaint and an answer to the residue, where it appeared 
that the complaint contained allegations which were all connected together in the 
statement of one entire cause of action, it was held that in joining both the issues of 
law and fact, there had been a mispleader — nor where a complaint contained two or 
more distinct causes of action, could a demurrer be interposed to a part of it Ifoa- 
ehester v. Storro, 3 Pr. R., 410. 

Uoder the code of 1849 it was held, in People v. Meyer, 2 Code Rep., 49, Gilbert 
y. Davie, lb. 50, that a defendant might both demur and answer to the same cansa 
of complaint ; but in Sloeum v. Wheeler, 4 Pr. R., 373, it was held, that a defendant 
could not demur and answer at the same time a single cause of action in the com- 
plamt. Again, in Spellman v. Weider, 5 Pr. R., 5, it was held, that a defendant 
could not demur and answer to the whole of a pleading at one and the same 
time. 

In a joint action on a promissory note against maker and indorsee, can the com- 
plaint be treated as two separate complaints, and may one defendant demur and the 
other answer? lb. Where a defendant demurs, and answers to the same cause of 
action, or to the whole of a complaint, the plaintiff cannot treat the demurrer as a 
nullity, nor move for judgment ; but he should move to strike out, the answer and 
demurrer, or that the defendant elect by which he will abide. lb. And, per 
Sill, J., in Howard v. Michigan Southern Rail Road Co., 3 Code Rep., 215, 5 Pr. 
R. 206, 207, an answer and demurrer to the same cause of action is irregular in 
practice, and the defendant might have been compelled to elect by which he would 
stand. lb. 

^ 152. (Amended.) — Sham defences. — Sham and irrelevant 
answers and defences may be stricken out on motion, and 
upon such terms as the court may in their discretion impose. 
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The p«rte in italie are oew. It was Mtd that ** sham '* was uot used here af 
•yBoaymoiia with *^faU€,** and that it was only where the answer took issue upon some 
■Mnaterial aTennent of the complaint, or set op new and irrelevant matter, that it 
esokl properly be called a " sham " defence. Davi8 v. Rotter. 4 Pr. R., 155, 3 Code 
IUp.f 99. A *' sham " pleading does not mean any thing difiereiit to a « frivolous*' 
pieediDf . Both words describe the same kind of defence, except that a frivclous an- 
iver may not necesarily imply that its object was evasion or delay. lb. Where an 
aaswer denies, in the form and manner prescribed in the code, a material allegation 
•f the complaint, it is not " frivolous " nor " sham." lb. 

Where in an action on two drafls drawn on and accepted by the defendants, one 

^bfandant answered *' he denies that the defendants in said complaint mentioned, did 

at therein alleged, accept the drafls in said complaint mentioned, or either of them. 

The answer was verified. The plaiutiflT moved to strike out the answer as a sham 

Menee, on affidavits that the drads had been accepted by defendant's agent, and 

that defendant had promised to pay the same. The court grranted the motion. Mier 

T. C§rtledg€f 4 Pr. R^ 115, 116. That case however was reconsidered on appeal, and 

the whole qaastion, of the right of the court to strike out an answer as false reviewed 

by Edmonds, J., at great length. See 2 Code Rep. 125. An answer which denied 

i natarial allegation of the complaint might be struck out as fulse, if not verified, 

kt if it were Terified it could not. An answer, which is shown from its falsity and 

palpable frivoloosness to be put in for delay merely, may be stricken out as a sham 

Mms. Dmrrow v. Jfi7ier,3 Code Rep., 241. And see Bowen y.Binell, 6 Wend., 

511. Belden v. l>evee. 12, ib. 223. Where a motion to strike out a plea as false raises 

aysUon of law rather than of fact, the motion will be denied. f^Aer v. Pond, 1 

HiD, 672. See notes to sections 160 and 247 of this code. 



Chapter IV. 
The reply. 

SiOTioii 153. Reply, when to be put in, and what to contain. 

154. Motion for judgment upon answer. 

155. DeamiTer to reply. 

§ 153. [131.] (Amended.) — Reply token to be put tn, and 
what to contain, — When the answer contains new matter con^ 
Muling^iif III I III TCT iijf, the plaintiff may, within twenty 
days, reply to such new matter^ denying^ specifically each 
allegation controverted by him, nccorfJiog to his knowledge, 
iBfiMBOtiMii ur buliur, or any kno\yledge or information thereof 
safficient to form a belief; and, may allege in a plain and 
concise^BHaikiief'^^ithout iM i m gi t w i fy repetition, any new mat- 
ter not inconsistent with the complaint, constituting a defence 
to such new matter in the answer ; or he may demur to the 
same for insufficiency, stating in his demurrer the grounds 
thereof; and. the plaintiff may demur to one or more of sev- 
rrfil tUriMitns (iM sit nff set up in the answer, and reply to 
the residue. 

^Before nmendment this section read thus : — " When the answer shall contain new 
■ttltr* the plaintiff may within twenty days reply to it, denying generally or parti- 



I •* 



134 

• 

ealarly emch allegatioo controferted by him, or any knowledge or InibniiAtioB tiioreoir 
sufficioDt to form a belief; and he may allege, in ordinary and coneiae langnagey 
without repetition, and in eoch a manner as to enable a perM>n of eomroon under- 
•tandiog to know what it intended, any new matter not inoontietent with the oeni* 
plaint, in avoidance of the answer ; or of any defence set np therein ; or he may 
demur to the same for insufficiency, stating in his demurrer the groanda thereeH 
And the plaintiff may demur to one or more of several defenoes aet np in the UMWir 
and reply to the residue." 

Where a plaintiff selected from the answer several sentences forming a part of 
the statement of one entire ground of defence and demurred to them, and replied to 
the residue of the answer. It was held, that such a demurrer would not lie, becanae 
a demurrer will not lie to a part of an entire defence in an answer. Cobb v. FroMttf 
3 Code Rep., 43. 4 Pr. R., 413. 

The defendant might have moved to strike out such demurrer. lb. 

Where a defendant set up in his answer the pendency of another action for th# 
same cause between the same parties, as a defence, and the plaintiffthereapondii- 
continued such suit, and replied that the suit mentioned in the answer " ts iftaeMi- 
iinued" The trial was without a jury, and defendant admitted the tmth of th* 
reply, no proof was offered, it was held that the plaintiff was entitled to judgment \ 
the reply was true at the time it was put in, and was a sufficient anawar to tha 
defence set up in the answer. Beala v. Cameron, 3 Pr. R., 414. 

Where an answer and demurrer on one paper — the demurrer immediately fbHoiw- 
ing the answer — were served, and a reply served to the answer, and the demiimr 
noticed for argument, but before the expiration of the twenty days from the aerviee 
of the reply an amended answer was verved, being an exact copy of the original, 
except the demurrer, which was left out, held, that the plaintiff was not bonnd to reply 
to the amended answer. The reply already served was sufficient — the anawer in fad 
was not amended. Howard v. Michigan Ina, Co,, 3 Code Rep., 215. 

The answer alleged that Z -bulon Jones acquired an interest by vuiue of a certam 
deed, the reply which was as follows ; — '* Plaintiff denies that the said Zebnlon Jonea 
has any interest whatever in the premises mentioned in the complaint in this action,'* 
was demurred to, on the ground that it did not show how Zebnlon Jones became 
divested of his interest The demurrer was held well taken. Bentley w. Jon€9,4 
Pr. R., 202. 

Expressions of opinion merely and insinuations tending to throw discredit on the 
motives of a party, need not be replied to. laham v. Williatnaon, 7 Leg. Obs., 240. 

It is only material allegations not controverted by the answer or reply, that are 
to be taken as true. lb. 

Where a complaint and answer formed an issue of law, which did not bring op 
the merits, and plaintiff's attorney alleged that through mistake he omitted to reply, 
he was allowed to reply (on terms) after the cause had been heard before a referee. 
Merritl v. Slocumt 1 Code Rep., 68. 

W^here in an action brought by two or more for an unlawful taking of property, 
the defendant answers, that the plain(if& are not joint owners of the property, that 
averment is material, and is new matter requiring a reply. Walrod v. BennetL 6 
Barb. S. C. R., 144. 

If such allegation of the answer be not controverted by the reply it will be taken 
as true, lb. 

In an action commenced after answer of title in a justices* court, no reply ia 
necessary or proper. McNamara v. Biieley, 2 Code Rep., 42. 

By laws of lti46, p. 305, it is enacted, that in every action in which the defend- 
ant shall plead any discharge from his debts, or from arrest, or imprisonment, 
obtained under and by virtue of the act of Congress entitled, *^ A law to establish a 
uniform system of bankruptcy throughout the United States," the plaintiff may reply 
generally, that such discharge or exemption was obtained by fraud, and pray the 
same may be inquired of by the couutry, and may anuex thereto a notice specifying 
the several acts of fraud, evidence of which will be given on the trial, to invalidate snch 
discharge or exemption, which shall entitle such plaintiff to give evidence of the 
matters so specified on the trial, in the same manner as if they had been specially 
replied. It is thought that this law remains unrepealed by the code, so far as it 
authorizes a general reply and notice. 

Demurrer to anawer.^ A general allegation that the facta set forth in the answer 
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ibMleoMlitate a defence, wae held a mffieieDt demorrer to an antwer under the 
of 1849. Hyde ▼. Canard, 5 Pr. R.» 113, 3 Code Rep., 99. 



§ 164. Motion far judgment on anstoer. — If the answer con- 
tain a statement of new matter constituting a defencei and the 
plaiDtiff fail to reply or demur thereto within the time pre- 
scribed by law, the defendant may move on a notice of not 
less than ten days for such judgment, as he is entitled to upon 
soch statement, and if the case require it, a writ of inquiry 
of damages may be issued. 

The plaintiff can demur to an answer, only for defect! iurenpect of the new matter 
«( ap therein, by way of avoidance. Smith v. Greening 2 Sand. S. C R., 702. 3 
Cide Rep. 9U6. But, per Barculo, J., '* The counsel is mistaken in supposing that a 
dmorrer will not lie ag;ainst a denial in an answer, as well as to * netD matter* The 
wtrd 'Mine,* in section 153, refers to the word ' ansiDer,* and not to the words * new 
muter ''^ Hopkine ▼. Everett , 3 Code Rep., 150. 

Inunaterial matter cannot be demurred to, nor is it a ground of demurrer that 
ttUMwer doee not deny any allegation of the complaint in manner prescribed by 
leelioB 149. For if the plaintiff be right in supposing that to be the case, he is, by 
itetioB 168, eaved the necessity of proving such fact upon the trial. Smith t. OreeU' 
n, 8 Sand, a C. R., 7U2. 3 Code Rep., 206. 

AU the papers needed for a motion under this section are, summons, complaint 
ad anawer, and the notice of motion. The motion, clearly, can only be made in a 
ciss where the answer relies on new matter which constitutes a defence. Per Wil- 
kid, J., in Brown v. Spear, 5 Pr. R., 147. And where the defendants interposed an 
aitwer denying the plaintiff's case as made by the complaint, and stating matter which 
MDHitQted no defence and needed no reply, and the plaintiff not replying, the defend- 
lala moTed for judgment, held, that the defendants had mistaken their remedy — they 
AeoU bare noticed the cause for trial. lb. 

^ 166. Demurrer to reply. — If a reply of the plaintiff to 
any defence set up by the answer of the defendant be in- 
sufficient, the defendant may demur thereto, and shall state 
the grounds thereof. 



Chapter V. 
General Rules of Pleading. 

SicTioN 156. Pleadings to be verified. 

157. Pleadings, how verified. 

158. How to state an account in pleading. 

159. Pleadings to be liberally construed. 

160. Irrelevant or redundant matter to be stricken out. 

161. Judgments, how to be pleaded. 

163. Conditions precedent, how to be pleaded. 

163. Private statutes, how to be pleaded. 

164. Libel and slander, how stated in complaint. 

165. Answer in such cases. 

166. In actions to recover property distrained for damage, answer need not 

set forth title. 

167. What causes of action may be joined in the same action. 

168. Allegation not denied ; when to be deemed true. 
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§ 166. [133.] (Amended.) — Pleadingt to be verified. — 
Every pleading in a court of record must be subscribed by 
the party, or his attorney, and when any pleading is verified, 
every subsequent pleading, except a demurrer, must be yen* 
fied also. 

This Bection, In the code of 1849, was in these words: " No other pleading efaall 
be allowed than the complaint, answer, reply and demurrers." llie present sectiM 
was formerly part of section 157. 

The sigrnatare of a defendant, to a verification to a pleadingr withoat more, is snf* 
ficent subrcription to a pleadingr. Hubbell ▼. Livingston, 1 Ck>de Rep., 63. 

^ 167. [133] (Amended.) — Pleadings how verified. — The 
verification must be to the eflfect, that the same is true to the 
knowledge of the person making it, except as to those matters 
stated on information and belief, and as to those matters he be- 
lieves it to be true, and must be by the affidavit of the partj, or 
if there be several parties united in interest, and pleading to- 
gether, by one at least of such parties acquainted with the fkctBf 
if such party be within the county where the attorney resides* 
and capable of making the affidavit. The affidavit may also 
be made by the agent or attorney, if the action or defence be 
founded upon a written instrument for the payment of money 
only, and such instrument be in possession of the agent or 
attorney, or if all the material allegations of the pleading be 
within the personal knowledge of the agent or attorney. 
When the pleading is veriBed by any other person than the 
party, he shall set forth in the affidavit his knowledge, or the 
grounds of his belief on the subject, and the reasons why it is 
not made by the party. When a corporation is a party, the 
verification may be made by any officer thereof; and when the 
State or any officer thereof in its behalf, is a party, the verifi- 
cation may be made by any person acquainted with the facts. 
The verification may be omitted when an admission of the 
truth of the allegations might subject the party to prosecution 
for felony. And no pleading can be used in a criminal pro- 
secution against the party, as proof of a fact admitted or 
alleged in such pleading. 

Before amendment this section was as follows : 

Every pleadingr in a court of record must be sabscribed by the party or his attor- 
ney, and when any pleading in a case shall be verified by affidavit, all subsequent 
pleadings, except demurrers, shall be verified also, and In all oases of the verification 
of a pleading, the affidavit of the pftrty shall staio that ths same is true of his own 
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knowledge, except as to the inatten which are therein stated on his inforniatiou or 
belief, and as to those matters that he believes it to be true. And where a pleading 
isTerified, it shall be by the affidavit of the party, unless he be absent from the county 
where the attorney resides, or for some cause unable to verify it, or the facts are 
within the knowledge of his attorney or other person verifying the same. When the 
pleading is verified by the attorney or any other person except the party, he shall 
set forth in the affidavit, his knowledge of the grounds of his belief on the subject, 
and the reasons why it is not made by the party. When a corporation is a party, 
the verification may be made by any officer thereof ; and when the State or any offi- 
eer thereof in its behalf is a party, the verification may be made by any person ac- 
quaioted with the facts, except that in actions prosecuted by the attorney-general 
in behalf of the State, for the recovery of real property, the pleadings need not be 
verified." 

The code of 1848 in the corresponding section to this (s. 135) provided that every 
pleading except the demurrer should be verified, but the verification might be omit- 
ted, when the party would be privileged from testifying as a witness to the same 
matter, and that no pleading was to be used in a criminal prosecution as evidence. 
Under that provision it was held, that a complaint, answer, or reply not verified by 
oath, might be treated as a nullity. Swift v. Hosmer, 1 Code Rep., 26. 3 Pr. R., 280 ; 
but the verification might be omitted, when the matter contained in the pleading was 
such as might aid in forming a chain of testimony to convict the party of a criminal 
offence, if properly receivable in evidence. Clapper v. FUzpatrick, 1 Code Rep. , 
69. 3Pr.R,314. 

An answer verified in pursuance of this provision, and served Uth April, 1849, 
the day of the passage of the amended code was held to be properly verified. Gcim- 
bU T. Beaitit, 4 Pr. R., 41. 

Upon section 157 of the code of 1849, before amendment, it was held, that the 
defendant might verify his answer in a case where the complaint was not verified ; 
and if he did so, the reply, if any, must be verified. Lin v. Jacquays, 2 Code 
Rep., 29. Levi v. Jacquayt^ 2 Code Rep., 69. 4 Pr. R., 126. 

A pleading should not be verified before the attorney of the party. Gilmore v. 
HempBtead, 4 Pr. R., 153. Anon. ib. 290, and for such a defect the remedy of the 
opposite party is by motion at the earliest opportunity, to set it aside ; a delay will be 
deemed a waiver of the irregularity. Ib. 

A verification which stated that the party had read the pleading, and that " the 
same is true according to the best of his knowledge and belief," is not a sufficient 
verification. Van Horn v. Montgomery, 5 Pr. R., 328. The verification is defect- 
ive onless the pleading or the affidavit be subscribed either by the party or his 
attorney. Laimbeer v. Allent 2 Code Rep., 15. The signature of the party or at- 
torney to the verification, is a sufficient subscription of the pleading. Hubbell v. 
Limngtton, 1 Code Rep., 63. See 9 Paige, 332. 

Where a complaint was verified by the book-keeper of the plaintifi!*, and no rea- 
son assigned why it was not verified by the plaintifT, the defendant demurred thereto, 
and it was held that he had mistaken his remedy, and that his proper course would 
have been to move, to set aside the complaint for irregularity. The verification 
forms no part of a pleading, which can be considered on a demurrer. Webb v. Clark, 

2 Sand. S. C. R., 647. 

Where a defendant in due time served an answer signed by his attorney, and 
certified by a commissioner to have been signed by the defendant. In fact, how- 
ever, neitiier the answer nor verification was signed by the defendant I'he plain- 
tiff*s attorney treated the answer as a nullity, and without communicating with the 
defendant's attorneys entered a default and perfected judgment against the defend- 
ant ; on motion to set aside such judgment, it was held, that the answer was de- 
fective, but that the plaintiffs attorney should not have treated it as a nullity, un- 
til be had notified the opposing attorneys of the defect, and they had omitted to rec- 
tify it. Laimbeer v. Allen, 2 Sand. S. C. R., 648. 

Where an infant is a party suing or defending by guardian, the attorney who 
conducts the suit, may subsisribe the pleadings. Hill v. Thaeter, 2 Code Rep., 3. — 

3 Pr. R, 407, 409. 

Where the verification is made by the attorney instead of the party, the reasons 
must be stated why it is not made by the party. Fitch v. Bigelow, 5 Pr. R., 237. 

9 
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What is a imfficient statement of the groand of his knowledge or belief when a plead-— 
ing is verified by the attorney ? Dixwell ▼. Wordsworth, Si Code Rep., 1. 

A defect in the Terification must be taken advantage of by motion, to eet eiideS 
the pleading for irregalarity. Webb y, Clark, 2 Code Rep., 16. OUmore t. Hc f — 
9iead, 4 Pr. R., 153. 

A party is to be gorerned by the copy of the pleading delivered to him, mod Im^ 
need not search the office to ascertain if the orisriuai is on file, or if the peper eer? edC 
is a copy of the original. Smith v. WelU, 6 Johns. R , 386. 

Where an answer requires to be verified, a copy of the Terification and of th^ 
signature of the person before whom the affidavit was sworn must be served with th» 
copy, answer, or the service will be irregular, and the party on whom it is served may 
y either return it or move to set it aside. He has a right to assume that the origini^ 
,7V is not sworn. Oraham v. McCann, 5 Pr. R., 353. 3 Paige, 280. 

Under the code of 1849 ITwas held that where an answer to the allegationeoT 
the complaint, or some of them, might subject the defendant to a criminal proaecn* 
tion, he need not admit or deny such allegations on oath. He must put in a awoni 
answer, in which he may state that by answering on oath the particular allegatioas 
specified, he may subject himself to a criminal prosecution — and as to the remtne of 
the complaint he will answer in the usual manner. Such an answer will be deem- 
ed to put in issue the allegations of the complaint, which the defendant excuses him- 
self from answering. Hill v. Miller^ Sand. S. C. R., 684. 3 Code Rep., 199, and 
see Bailey v. Deartt 5 Barb. S. C. R., 297. And under the practice in equity a 
party was not compelled to answer where his answer would criminate him. 1 Johns. 
Ch. R., 65, 2 Paige, 599, 1 Hayw. 168, 1 Root, 310. Where the pleading is subscrib- 
ed by the attorney it seems it is not necessary, although it is proper, that he should 
add the word attorney after his signature. Bergen v. Boerum, 2 CaL Rep., 256. 

A party by commencing an action by a complaint not verified does in efleet 
waive the answer on oath. The waiver of an answer on oath had the effect under 
the practice in equity to prevent the plaintiff* moving to take the answer off the file 
as false, has it still that operation 1 Denieon v. Basoford, 7 Paige, 370. 

Where an answer is sworn out of the State, it must be authenticated in the man- 
ner required for authenticating affidavits taken out of the State. In such cases it 
must be authenticated as follows : 

1. It must be certified by some judge of a court having a seal, to haTe been 
subscribed and taken before him, specifying the time and place, where and when 
taken. 

2. The genuineness of the signature of such judge, the existence of the court, and 
the fact that such judge is a member thereof, must be certified by the clerk of the 
court under the seal thereof. 2 R. S., 2d ed., 396, s. 33. 

In cas^ of a foreigner who does not understand the English language, an order 
may be obtained, of course, for an interpreter, and the answer being written in 
the lunguiige of such foreigner, a translation in English is to be annexed. The inter- 
preter being sworn to interpret truly, conveys to the defendant the language of the 
oath. The interpreter is also sworn to the fidelity of the translation. The jurat is 
to be adapted to (he circumstances of the case. As to the mode of taking the 
answer of a person deaf and dumb, see Reynolds v. Jones^ 2 Dan. Ch. Pr., 280. 

Where a pleading is verified by a person unable to read or write, the party taking 
the affidavit should first read over the pleading and affidavit to such party, and ex • 
plain the same to him, and state those facts in the jurat. See the form. Towns- 
bend's Forms, p. 2. 

Pleadings are to be legibly written, and the folios, where they exceed two folios 
in length, distinctly marked. Supreme court rules, rule 44 ; and the attorney's 
name and residence endorsed, lb., rule 5. 

Formerly, a party was required to state in his pleading, the name of the attorney 
by whom ho appears. 2 R. S., 273, s. 27, [351, s. 26] But where the suit was 
prosecuted by a law firm, it was enou|vh that the name of the firm prosecuting or 
defending the suit was stated ; l>oth christian and surnames needed not to be given. 
12 Wend., 424. Is this provision still in force? 

•^ 168- [135.] (Amended.) — How to state an account in 
pleading. — It shall not be necessary for a party to set forth in 
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a pleading, the items of an account therein alleged ; but he 
shall deliver to the adverse party, within ten days after a de- 
mand thereof in writing, a copy of the account, which if the 
jieaiing is verified^ must he verified by his own oath, or that of 
his agent or attorney, if within the personal knowledge of such 
dtgent or attorney, to the effect that he believes it to be true, or 
be precluded from giving evidence thereof. The court, or a 
jodge thereof, or a county judge, may order a " further ac- 
cooDt" when the one delivered is defective, and the court may in 
till cases order a bill of particulars of the claim of either party 
to be furnished. 

Tb« ameodments are the insertion of the words in italic, the words '* a further 
leeoont," are substituted for the words '* a further or more particular bill." This 
iietion was snbttituted in the code of 1849, for section 135 in the code of 1848, and 
tbit section was held not to apply to the marine court. Winslow v. Kitrski. 3 
Siiid. S. C. R., 304. 

% 169. [136.] Pleadings to he liberally construed. — In the 
construction of a pleading for the purpose of determining its 
effect, its allegations shall be liberally construed, with a view 
to substantial justice between the parties. 

^160. [137.] Irrelevant or redundant matters to be stricken out. 
—If irrelevant or redundant matter be inserted in a pleading, 
it may be stricken out, on motion of any person aggrieved 
thereby .• And when the allegations of a pleading are so in- 
definite or uncertain that the precise nature of the charge or 
defence is not apparent, the court may require the pleading to 
be made definite and certain, by amendment. 

This section is sabstitnted for section 137 in the code of 1848. In that code the 
ssction stopped at the point where the asterisk is placed ; the remainder of the sec- 
tioa is one of the amendments of 1849. By rule 43 of the supreme court rules, a 
motioo, under this section, must be noticed before demurrinj^, or answering the 
pleadiof; objected to, and within twenty days from the service thereof. (See, Rule in 
Appendix.) 

Noticing the cause for trial, is a waiver of the right to move under this section, 
Bnmond v. Van Bensehoten, 5 Pr. R., 44 ; and even before the promulgation of the 
above rule, it was held, overruling a previous decision to the contrary, Stokea v. Hager, 
1 Code Rep., 84, that the objection uqder this section must be taken before the time 
to answer or reply expired. Igfiam v. Williamson, 7 Leg. Obs., 340. Corliea v. 
Dtlaplaine, 2 Sand. S. C. R., 680. 2 Code Rep., 117. Aud where a plaintiff ob- 
tained an order for further time to reply, and afterwards, before the expiration of such 
fbrther time, moved under this section, it was held that he was too late, or had 
waived his right so to move. lb. And where a motion to strike out matter as irrele- 
vant or redundant was made wiihin twenty days from the service of the last pleading, 
but not until after both parties had noticed the cause for trial, it was held, that by noticing 
a cause for trial, a party admits the sufficiency of his adversaries* pleading, and cannot 
tftarwards moTe under the section. Esmond v. Van Bensehoten, 5 Pr. K., 44. 
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IrreleTant or redandant mttter must be raeh aa cannat be reaebad by damnmrt 
and alio prejudicial to the adverse parly, to authorize it to be stricken oat under tbia 
section. White v. Kiddy 2 Code Rep., 47. 4 Pr. R., 68. And generally when 
one )|;ood ground of defence is contained in the answer, so that the plaintiff eannot 
apply for judgment, on the ground that the whole answer is frivoloos, the tme mode 
of determining whether any particular defence ia aulfieieot, ia by demurrer, ik 
If in staling a defence, irrelevant or redundant matter be inserted, with that which i 
material, so that it cannot be reached by demurrer, this section provides that it Bia;^ 
be stricken out, on motion, when the plaintiff would be prejudiced by anflbriog it to 
remain in the answer. lb. 

This section does not authorize the striking out every irrevelant or redandant ex- 
pression. A party must be aggrieved or prejudiced thereby. Hynd$ y. GrinD9ld, 
2 Code Rep., 47. 4 Pr. R., 69. And per Harris, J., conceding the matter to ba 
irrelevant, it does not necessarily follow that the motion to stiSce it out ahoahi ba 
granted. This section does not authorize the striking out every redundant eiprassion 
or clause to be found in a pleading. On the contrary, effect must be given to the 
word ** aggrieved" as used in that section. The matter must not only be ''irrele- 
vant or redundant/' but some person must be prejudiced thereby. 8oeh a peraon 
only is authorized to make the motion. lb. I am inclined to think it proper lor a 
defendant to state in his answer any facts which it would be materiaJ for him to 
prove on the trial, though such facts may not constitute a complete defence. Any 
thing which it would be material to prove on the trial ought not, I think, t# be 
deemed irrelevant, when stated in the answer. The plaintiff ought not to complain 
that the defendant has apprised him of facts upon which he intends to rely in mitiga- 
tion of damages, if not in defence upon the trial. lb. A motion to strike out irrele- 
vant or redundant matter answers in place of an exception for impertinence under 
the former equity practice. The objection for insufficiency, will generally be taken 
by demurrer. For redundancy, a demurrer will not in general, a&rd an appropriate 
remedy, and resort must be had to a motion. Esmond v. Van BenBekotenp 5 Pr.R., 
44. On a motion to strike out from a complaint portions of two affidavits, made by 
persons neither parties to the suit, nor related to the defendants, and also the following 
words, *' The plaintiff expressly charges and alleges that the aaid defendants have 
been guilty of the crime of forgery, in crossing and obliterating the aforesaid endone- 
ment, and that the same was done to cheat and defraud the plaintiff; and that tha 
defendants have been euilty of other dishonest and fraudulent acta*' The court 
granted the motion, and per Hand, J.: " If this section (160) does not include anan- 
dalous and impertinent matter, it contains no prohibition, and they may atill be 
atruck out of a pleading. The old practice in this respect yet exists. It would be 
monstrous if there were no mode of purifying the record by ezpungingr scaudaloua 
matter. It cannot be done by demurrer. (1 Dan.Ch. Pr., 4U1 ; Code, a. 144.) By 
*' irrelevant or redundant," in the code, T take it is meant, what is usually understood 
as impertinent ; for a pleading in equity is impertinent, when it is stuffi^i with long 
recitals, or long digretsions, which are altogether unnecessary and totally immaterial 
to the matter in hand. 1 Barb. Ch. Pr., 41. Woods v. Morrell, 1 John. Ch. R., 106. 
It is surplusage at law. According to Webster, redundant meana superfluous, more 
than is necessary, superabundant and irrelevant, not applicable or pertinent, not 
serving to support. Both, therefore, may probably come under the head oi imper- 
tinent. Prolixity may become redundance, and Lord Eldon held, that needless pro- 
lixity W8S in itself impertinence ; and see, 4 Eklw. Ch. R., 426. 

It has been thought irrelevant and redundant matter should not be struck out un- 
less a party is aggrieved or prejudiced thereby. {White v. Ktdd, 4 Pr. R., 68. Hynds 
T. GrtMwold, id. 69.) With deference, 1 doubt that this is so, to the fullest extent. 
As to scandalous matter, it is not clear that a person not a party to the record may 
not move to strike it out. {Coffin v. Cooper, 6 Ves., 514. Williama v. Douglass, 
5 Beav., 82. £x parte Simp/ion, 15 Ves., 477. 5 Id., 656 Note.) And the court, it 
seems, will do it without application of any one. And impertinence in an answer 
was always exceptionable. My own impressions are, that as to scandalous and im- 
pertinent, irrelevant and redundant matter, the code has not in any respect changed 
the former practice in equity cases. (See Shaw v. Jayne, 4 Pr. R., 119. KnowleB 
y. Gee, Id., 317.) Its effect on what before the code would have been cases at law, 
is not now under consideration. If this view is correct, the adverse party may 
always be considered aggrieved by scandalous, irrelevant, impertinent and redundant 





Blatter in pleadinif. I thiok one may be conaidered agr^^rieved by the interpolation 
ef matter into the pleadings in a cauie in which he is a party, forei^ to the case ; and 
ha always had a right to hare the record ezpargated for that reaaon, withoat refer- 
ence to the question of coats. If relevant, it cannot be scaodalons. St, John t. 
St. JeAii, 11 Yes., 526. A few annecesMry words will not make a pleadinir imper- 
tinent. Del Pont V. Df Tattel, 1 Tur. and Ruas., 486. Des Placet v, Ooris, 1 
Edw. C. R., 350. And courta aiioald be liberal, especially until our novel ayatem of 
pleadio^ ahall have become better aettled and underatood. Every fact, direct or col- 
lateiml, tending to austain the general allegations of the bill, may be inserted, if done 
b tt proper manner. Hawley v. Wolvertoriy 5 Paige, 522. Perry v. Perry, 1 Barb. 
Code. Rep., 519. 

And in Delpont v. Taetel, eupra, which, however, goes to the extent of the rule, 
extracts from letters of the defendant were permitted for the purpose of eliciting 
answers as to those letters. 

Bat the principal caae is very different Here, portions of two affidavita, proba- 
bly extrm judicial, by peraons not parties to the suit, are inserted, neither of which 
amount to more than the mere statements of third persons, and are in no aense papera 
or tranaactiona between the parties, and caunot be given in evidence, nor their exist- 
taee or ▼altdily be put in issue between them. Chancellor Kent thought the beat 
test by which to ascertain whether the matter be impertinent, is to try whether the 
nbject of the allegation could be put in iaaue, and would be matter proper to be given 
m evidence between the parties. Woods v. Morrell, $upra. The plaintiff^ might as 
veil have inserted a letter from hia own attorney, giving his recollection of the history 
of the case. 

The allegation that one or both of the defendants were gnilty of forgery, and also 
the allegatiooa of fraudulent and dishonest acts in obtaining the judgment, without 
ipscifying what those acts were, are still more exceptionable. The complaint allegea 
that when the plaintiff*, Carpenter, transferred the note against Huling to West, there 
was upon it an eudoraemeot in pencil of $20 ; that he is informed and believea West 
obtained judgment against Huling for the whole amount, without deducting the (20, 
aad is also informed and believes, that there was no trace of thia endorsement on it at 
that time, and that Huling has paid the judgment ; and that it was understood that 
when Haling paid what waa due, deducting the indorsement, that, completed the pay- 
ment of Carpenter*B debt to West. If Carpenter sold the note for a certain sum, as he 
alleges, and West afterwards recovered the whole amount, that seems to be a matter 
between him and Huling, the payer. No liability of Carpenter, therefore, ia sug- 
gested. Thia, then, is irrelevant But the plaintiff', Carpenter, goes further, and ex- 
preasly allegea and charges, that Weat and Van Beuthuyseo, *' some or both of them 
have been guilty of the crime of forgery, in crossing or obliterating the endorsement, 
tad that it was done to cheat and defraud the plaintiffs." As to Van Benthuysen, 
this seems to be the only connection he has had with the note ; for it does not appear 
that he ever heard of it before. As to W*est, the charge, if true is wholly irrelevant, 
aad not isauable in this cauae, and beara cruelly u^n his moral character, and ia, 
therefore, scandalous ; more so, I think, than in the case of Ex parte Simpson, supra, 
and Somer% v. Torrey, 5 Paige, 54, where the matter was expunged with evident 
marks of reprobation. The general charge of their dishonest and fraudulent acts in 
obtaining the judgment, is also not issuable and is scandalous. Carpenter v. West, 
5Pr. R,53. 

In Barrett v. Bissell, 3 Code Rep., 215 ; 5 Pr. R., 192, a motion waa made to 
strike out a large portion of the defendant'a answer as irrelevant and redundant The 
eomplaint waa for taking and carrying away four hundred sticks of pine timber. The 
answer denied the taking the timber, and alleged the title to the timber to be in the 
defendant, and then entered into a statement showing how he acquired such title. 
Wells, J., however, refused to strike it out, on the ground that it constituted an equi- 
table defence. 

It is no sufficient answer to a motion to strike out irrelevant or redundant matter 
from a complaint, thatauch matter waa inserted solely for the purpose of enabling 
the plaintiff to obtain an injunction. Putnam v. Putnam, 2 Code Rep., 64. 

If it was deemed necessary to bring these facts and circumstances before the 
eoort, the proper mode of doing so was to embody them in an affidavit, and not to en- 
eumber the pleadings with matter which it ia admitted is not necessary there for any 
parpose of pleading, but merely to aid a collateral proceeding. Ih, 
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The tine test of the materiality of aTermente loaght ip be stmek out, la to ia- 
qutre whether auch averments tend to coostitate a cause of action or defence, and 
i they do, they will not be struck out IngertoU w. IngerBoll, 1 Code Kep., 109. 

An order of a single judge refusing to strike out matter at a special term is not 
an appealable order to the general term. Bedell v. Siiekles, 3 Code Rep., 105. 

^ 161. [138.] Judgments^ how to be pleaded. — In pleading a 
judgment, or other determination of a court, or officer of spe- 
cial jurisdiction, it shall not be necessary to state the facts 
conferring jurisdiction, but such judgment or determination 
may be stated to have been duly given or made. If such al- 
legation be controverted, the party pleading shall be bound to 
establish on the trial, the facts conferring jurisdiction. 

See, the last reported case on the former law on this subject, Bamet t. Harrigt 
3 Barb. S. C. R., 603. 

% 162. [139.] (Amended.) — Conditions precedent^ how to be 
pleaded. — ^In ple:idii)g the performance of conditions precedent 
in a contract, it shall not be necessary to state the facts show- 
ing such performance ; but it may be stated generally that the 
party duly performed all the conditions on his part ; and if 
such allegation be controverted, the party pleading shall be 
bound to establish on the trial, the facts showing such per- 
formance. In an action or defence founded upon an iuMtrument 
for the payment of money only, it shall be sufficient for a party to 
give a copy of the instrument^ and to state that there is due to him 
thereon from the adverse party a specified sum which he claims. 

The amendment consists of the addition of the words in italie. 

^163. [140.] Private Statutes, hoio to be pleaded. — In plead- 
ing a private statute, or a right derived therefrom, it shall be 
sufficient to refer to such statute, by its title and the day of its 
passage, and the court shall thereupon take judicial notice 
thereof. 

•^ 164. [141.] Libel and slander, how stated in complaint. — 
In an action for libel or slander, it shall not be necessary to 
state in the complaint any extrinsic facts, for the purpose of 
showing the application to the plainlifTof the defamatory mat- 
ter out of which the cause of action arose ; but it shall be 
sufficient to state generally, that the same was published or 
spoken concerning the plaintiff, and if such allegation be con- 
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troverted, the plaintiff shall be bound to establish, on trial, that 
it was so published or spoken. 

Thb leetioD merely dispenses with the allegation of e xtrinsic facts showing the 
application of the words to the plaintiff, in order to obviate the difficulty which, was 
mpposed to have been occasioned by the decision of the supreme court in Miller v. 
MMXieell, 16 Wend., 9. It does not dispense with the necessity of an averment or 
inoendo when it becomes essential to show the meaning of the word* themeelvee. 
And the fact that the code dispenses with the averment of extrinsic facts before 
necessary to point the application of the words to the plaintiff, jostifies the inference 
that in oUier respects the rule formerly prevailing remains unchanged. Pike v. Van 
Wonur, 5 Pr. R., 171, 174, 175. See note to section 142 of this code. 

§ 165. [142.] Answer in such cases. — In the actions men- 
tioned in the last section, the defendant may, in his answer, 
allege both the truth of the matter charged as defamatory, and 
any mitigating circumstances, to reduce the amount of dam- 
ages ; and whether he prove the justification or not, he may 
give in evidence the mitigating circumstances. 

In slander (or charging the plaintiff with heing a thief, an answer which merely 
stated, that what the defendant said of the plaintiff was true, was overruled as bad, 
the ooart holding that under section 128 (now 149,) an answer setting up a justifica- 
tion must contain a statement of the facts which constitute the defence in ordinary 
and concise language. Anon. 3 Pr. R., 406. 

Actions for slander, it is said, are in the nature of penal actions. 3 Johns , 180. 
9ti^ 36. 2 Burr., 66. 4 Cow.. 37. Salk., 644. And it is said that in such an 
action, a party may decline to answer on the i^rouud that he would criminate him- 
self. BatUy V. Dean, 5 Barb. S. C. R., 297, 304, and see Hill y. MuUer, 2 Sand. 
S. C. R., 684. Clapper v. Fitzpatrick, 1 Code Rep., 69. 

§ 166. In actions to recover property distrained for damage^ 
anstoer need not set forth title, — In an action to recover the pos- 
session of property distrained doing damage, an answer that 
the defendant or person by whose command he acted, was 
hwfully possessed of the real property upon which the dis- 
tress was made, and that the property distrained was at the 
time doing damage thereon, shall be good, without setting 
forth the title to such real property. 

>C ^ 167. [143.] What causes of action may he joined in the 
same action. — The plaintiff may unite several causes of action 
.^ in the same complaint, where they all arise out of, 

1. Contract, express or implied ; or, 
' ^ 2. Injuries with or without force, to the person ; or, 
*" >^ 3. Injuries with or without force, to properly ; or, 
. ^ 4. Injuries to character ; or, 

5. Claims to recover real property, with or without dam- 
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ages, for withholding thcreoF, and the rents and profits of the 
same ; or, 

6. Claims to recover personal property, with or without 
damages, for the withholding thereof; or, 

7. Claims against a trustee by virtue of a contract or by 
operation of law. 

But the causes of action, so united, roust all belong to one 
only of these classes, and must affect all the parties to the 
action, and not require different places of trial, and must be 
separately stated. 

Criminal con?eraatioii with the plaiotiff's wife was held to be an lojary to the 
peraon. Delamater v. Rutaell, 2 Code Rep., 147. 4 Pr. R., 234. 

Claims for iujuriee to personal property and clauns for its posses si on are sabatan- 
tially different causes of action. Spalding ▼. Spalding, 1 Code Rep., 64. 3 P^. 
R., 297. 

Where the statement of facts in a complaint is adapted to an action, either ia 
subdivision 2 or subdivision 6, it is the judgment asked for by the coniplaiut that de- 
termines to which subdivision the action beloni|;s. Spalding ▼. Spalding, 1 Code 
Rep., 64. 3 Pr. R., 297. Dow$ v. Green, 3 Pr. R., 377. 

See note to section 206 of this code. 

A cau^e of action for a malicious prosecution may be joined with a eanae oC 
action fur slander. WaUon v. Hatzard, 3 Code Rep., 218. 

I do not understand the code as having changed the rule as it previously ezisCad, 
by which to determine what causes of action may and what may not be united in the 
same suit. Per Harris, J., in Eno9 v. Thomae, 4 Pr. R., 48-50. It has changed, 
and, I think, much improved the classiHcation of actions. But now, as before, the 
causes of actions to be joined, must be in favor of all the plaiutifiii and against all the 
defendants, and must belong to the same class. Jb, 

On motion for judgment on account of the frivolous nature of a demurrer to a 
complaint, it appeared by the complaint that the defendant, Thomas, contracted to 
deliver wheat to the plaintifik, who were partners, and for which the plaintiffs were 
to return flour, subject to various stipulations, and that the other defendant, Hnnter, 
guaranteed the performance, on the part of Thomas, of his acts under the contract 
The demurrer was that several causes of action had been improperly joined. The 
court held that there was no ground for the demurrer. The contract and guarantee 
were to be regarded as one transaction, and the defendants as principal and surety, 
were properly joined in one action, lb. 

A claim for money had and received cannot be joined in a complaint with a claim 
founded on a refusal to deliver up promineory notes, alleged to have been paid and 
satisBed. Cahoon v. Pree't of Bank of Utica, 3 Code Rep., 110. 4 Pr. R., 423. 

Therefore where the plaiutiffii, assignees of Brown deceased, sued under the follow- 
ing circumstances *, Brown, in his lifetime, discounted with the Bank of Utica three 
notes, amounting in the aggregate to three thousand dollars ; two of which were 
made by himself, and one was made by Brown and Rossitcr. At the time of getting 
the notes discounted, he placed in the hands of the bank as collateral security, a bond 
and mortgage made by S.Churchill, on which was due something over |^3,600. The 
notes were not paid at mutunty ] but afterwards the bond and mortgage were paid 
up, satisfying the notes and leaving a surplus in the hands of the bank of 9^9 42. 
This sum had been demanded by the plaintiffs, and also the notes, on the allegation 
that Brown*s property having paid the note of Brown and Rossiter, his assignees were 
entitled to the possession of it, as evidence against Rossiter. The complaint set 
out the above facts, and demanded judgment for the ($9 42 ; and that the notes be 
delivered up to the plaintiffs. On demurrer to the complaint for misjoinder of causes 
of actions. The court, Gridley, J., said — *^ It is manifest that this is the union of a 
demand for money had and received, with a claim which, under the former practice, 
would have been the foundation of a bill in chancery to compel the delivery of the 



^Qtet, under the powera by which that court directed the delivery of deedg and other 
^tioge. The facts oo which tlie pleader reliee to show that the plaintiflB are enti- 
^Ud to both kinds of relief* are set forth in the complaint ; and both kinds of relief 
lis distiuctly demanded in the prayer of the complaint. Now, if this be so, these 
^BMS of action require different trials. The money demand, is triable by a jury, 
^ad the claim in equity is triable by the court (Sec. 353, 254.) In the one case, 
the Terdict would be for the sum demanded ; in the olber, upon the facts of the case, 
the jodj^ment of the court would be, granting the plaintiffs to be right in the law, that 
the notes be delivered op ; a verdict, it is at once seen, is inappropriate, unless it be 
a special verdict, on which, when found, the court pronounces judgment 

But it is argued that the joinder of the causes of action is authorized by the 1st 
and 7th subdivisions of this section. The Ist embraces causes of action arising oat 
•f cootiact, express or implied ; that the claim for the money is songht under an 
fanplied promise, is quite clear ; but a claim founded on a refusal to deliver up notes 
that are paid up, and ** fundi officio" has always been treated as a tort. {Todd v. 
Crookokamk, 3 J. Rep., 452.) Again, there is no such contract set out. If the law 
would imply a contract to support such a claim, it would imply a contract in a case 
•f assault and battery, to obey the laws of the land, and authorize damages for its 
breach. 

The 7th division of this section manifestly relates to claims in equity against a 
trastee, properly so called, and has no reference to a common law action fdr money 
had and received. We must have some regard, in constructing the code, to the great 
landmarks of the law, as it existed before that instrument became a law. This would 
be stretching the doctrine of torts over every transaction of life. This could not 
have been the intention of the legislature. lb, 

lo Durkee v. Saratoga and Wathtngton Railroad Co., 2 Code Rep., 145, Willard 
J., said : — " The commissioners doubtless had their eye upon actions at law when 
they framed the 167th section. They have not limited, and probably did not intend 
to limit the number of civil actions, as they are deffned in sections 2, 4, and 5, to 
asvea. There are other remedies, well known to our jurisprudence for ages, and 
which still exist, that cannot be comprised in either of the seven, specified in section 
167. The action for a divorce, or limited separation, a mensa ei tkoro, for example, 
eoold not be united with an action npon a promissory note. All that b settled by 
•action 167 is, that in ths seven cases, therein specified, several canses of action may 
be nnited, in the same complaint, if the rules prescribed for that purpose, in that 
;tion be observed.*' 

Among these roles for the joinder of actions are the Mlowiog, viz., " that the 
so united, most all belong to one o&ly of these classes," £c.j *' and roust be 
■sparately stated" The causes nnited in this comptaiot all belong to one clasi, to 
wit, nnmber three, but they are not separately stated. This is made a distinct cause 
of demurrer, by ^ 144, sob. 5, of the code of procedure. 

The 150th anid 151st sections throw some light on this qnestion. By those sec- 
tions the defendant is allowed to aet forth by answer as many defences as he shall 
have. They must be separately stated, and refer to the causes of action which they 
ire intended to answer. The defendant is allowed to demor to one or more of the 
ssverai causes of action stated in the complaint, and answer the reoidoe. From 
these provisions, in connection with the foregoing, it is,obvioos that the code intended 
that each cause of action should be embra^ in a single coont in the complaint, and 
that there shonld be as many coonu, as there are causes of action. Had the old 
phraseology with which the profession was familiar been retained, fewer mistakes 
would have been made in this respect. The requireoveot, that the several causes of 
action mas' be separately stated in the eemplafat, is precisely eqoivalent to the 
leqnirement, of a distinct coant in a deelaration for each eatme of action. With- 
oat auch fcpiration, the defendant cannot have the benefit of a separate answer, 
•r demorrer. Nor can there ever be s«eh an issue framed, as to enable the ccnrt 
tad jury to try it in an intdrigiUe manner. Under the former system of plesding, 
the uniting of several caoaes of aetioii in the same coont, was a groand of dfimntrntf 
10 Wend , 324. Each coant wsa re«iaired, singly to contain a good cause of action, 
and unless it did so, it wsa defective, (td,) fnrmmT\j the causes of action sfated in 
thb complaint cooM not be joined in Che same declaration, even in separate coonts. 
By section 197 of the code, they may hn nnited in the same complsine, if separately 
iUted ; that is, according to the ancient mode of expression, if each separate caasa 
of aetioa is confined to a siogla covnc" 
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And where the plaJntiflSi united in the nme oomplaint three rabetantiTe gramdi 
of injury — nam«»Iy, one for the bnildiog of en enobaokment on the defendania* own 
land, one for building an embankment on the highway near the plaintiflTa atoreiaad 
a third for erectinjjf an embankment on the plaintiff's land, whereby damage had 
accrued to the plaintiff. The injaries were not feparately stated, bot were iB 
blended together. The defendants demurred on the ground that seTeral canses of 
action were improperly united. 

Willard, J., in allowing the demurrer said, — " The plaintiff's counsel denies that 
there is more than one cause of action set up in the complaint They insist that the 
allegation, that the defendants built the embankment on their own laud, on the 
highway or turupike, and on the plaintiff's land, is merely descriptive of its locality, 
and thai the gravamen of the action is the consequential injury. If this were so* 
there would be a good ground of demurrer before the code for a misjoinder, becanse 
the statute, 2 R. S., 553, ^ 16, allowing case to be brought instead of trespass, doss 
not apply to injuries to the freehold. (See 10 Wend., 3^.) For those, the remedy 
was left as at common law. If then, here n a misjoinder, at common law, it is becaoss 
trespass and case were united in the same declaration, contrary to well settled practice. 
If trespass and case could not be united in the same declaration before the code, 
though in diflTereut counts, they cannot be united in the same action now, nnlesa they 
are separately stated^ that is, set forth in different counts. 

If the complaint had conceded that the embankment was rightfully bnilt, and 
had claimed damages only for the unskilful or improper manner of its coostmcUoBy 
the jury would not be warranted in giving damages, for the entry on the plaintiff^ 
lot. But the complaint states that it was wrongfully built, as well on the plainliff^ 
as on the defendants* lot. Thus it opens the case for proof of damages for the oolair- 
ful entry on the plaintiff's land, as well as for the consequential injury resulting firom 
its erectiou on the defendants* own land and on the turnpike." 

And where a complaint charged that the defendants on the fint day of May» 
1848, and on divers other days and times before that time and the commenceoiont 
of this suit, at the town of Princetown in Schenectady county, and at tho lowo of 
Guilderlaud in Albany couuty, maliciously spoke, uttered and published to, and if 
and concerning the said plaintiff the following false, slanderous and defamatory words, 
and then detailed three or four sets of words addressed to the plaintiff and the Ilka 
number Bpukeuofhim. The words related to different subject matters, and each 
set of words appeared to be a distinct cause of action, but they were all united in tha 
same complaint, without being divided into separate counts, or statements. The 
court said : ^* The complaint is bad because it unites several causes of action, without 
stating them separately." The 167th section of the code lays down the rule with re* 
spect to joinder in the same complaint, of several causes of action. The cansea of 
action so united, must ail belong to the same class, of which the code specifies aeven; 
they must affect all the parties to the action ; tiiey must not require different placaa 
of trial ; and they must be separately stated. The separate statement of a eauoe 
of action, and the separate counts of a declaration are equivalent ezpressiona. The 
necessity of having each stated by itself iu a different count, is as imperative under 
the code, as under the former mode of pleading. By stating each separately, con- 
fusion is avoided, a definite issue can be framed on each cause of action, and the ac- 
tion can be more conveniently tried. All good pleaders under the code, imitate the 
former mode of separating the pleading into as many separate statements, or counta, 
as there are causes of action. In the present case there are at least four causes of 
action jumbled together. The words spoken at Princetown to the plaintiff must be 
a different cause of action from that created by the words spoken at Gnilderland. 
Edch of the»e must be different from the words spoken at the other places r^pec- 
tively named. Indeed a far greater number of causes of action are alleged, but four 
is the smallest number to which they can be reduced. 

Had tho defendant demurred to the whole complaint for the reason that several 
causes of action were improperly united, as he might have done by ^ 144, aub. 5, he 
would have been entitled to judgment. Several causes of action are improperly 
united, and they are not separately stated as required by § 167. But as the defend- 
ant has not stated this as a ground of demurrer he cannot now avail himself of the 
objection. Pike v. Van Warmer, 5 Pr. R., 172, and see 23 Wend. 35. 
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^ 168. [144.] Allegation not denied^ when to he deemed true. 

y, —Every material allegation of the complaint not specifically 

\j, controverted by the answer, as prescribed in section 149 ; 

^ and every material allegation of new matter in the answer, 

p not specifically controverted by the reply, as prescribed in 

^ section 153, shall, for the purposes of the action, be taken as 

w true. But the allegation of new matter in a reply, shall not in 

'^ any respect conclude the defendant, who may on the trial 

countervail it by proofs, either in direct denial, or by way of 

avoidance. 

This Motioii *' if not applicable to pleadingt ia justiees* courti.'' Per Willard, 
J^ in MeNatMrt.Y. Bitelv, 4 Pr. R., 44, 47. 

In Y9ung ▼. Mmre, (2 Code Rep., 143,) it wa* held that where in a justice*! 
eonrt the defendant appears and pots in an answer the provisions of this section apply 
to soeh answer, and therefore where in a justice's court the defendant appeared and 
pat in an answer of payment and set-ofT, it was held that it was not necessary for 
tlM plaintiff to prove his account, it was admitted by the defendant's answer ; and 
again it wan said, that an answer of payment in those courts admitted the making 
t£» contract sued upon. De Courey v. Spalding, 3 Code Rep., 16. 

A defondant who does not answer is not to be taken as admitting any thing con- 
tained in an answer of a co-defendant iu which he has not participated. Wooaworih 
▼. BelUws, 4 Pr. R., 24. 

Tho 144th section of the code of 1848 was confined to allegations of fact, and 
^ not refer to an averment of the legal effect of wrilten instruments ; nor can it 
be applied to the intention of parties when they execute a written contract. An 
aatwer which contains an allegation of the meaning of a written contract on agrea- 
BMDt» (but does not deny its execution,) should be deemd by the court *' an imma- 
ttrial allegation," and disregarded at the trial 

Nor can such answer b& deemed equivalent to an allegation of mistake, or sur- 
priw in tka execution of the agreement, so as to entitle the defendant to have it 
avsidod on either of thoeo grounds. Barton v. Sackett, 1 Code Rep., 96, 3 Pr. R., 

It ia deemed worthy of note that this section use4 almost the precise language of 
Kr. Chitty, when he is announcing the rule in like cases governing pleadings at com- 
mon law ho says : " Every pleading is taken to confess such traversable matter of 
fkot alleged on the other side as it does not traverse,** and again he says, ** the pleader 
cenfesaeo those facts which are not expressly denied.'* 1 Chit. PI., 650, 644, 7th 
aroed. 90. And in equity all the material allegations of the bill not denied by the 
answer were taken to be admitted for the purposes of the suit. 2 Bibb, 67, 69, 3 
Monroe, 187, 3 Sitt, 57 ; 8 Paige, 88. 
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Mistakes in Pleadings and Amendments.^ 

Skction 169. Material TarianceSt how provided for. 

170. Immaterial Tariaucea, how provided for. 

171. What to be deemed a variance. 

172. Amendmenta of course. 

173. AmendmentB by the court 

174. Court may give relief in case of mistake. 

175. Suing a party by a fictitious name. 

176. No error or defect to be regarded, unless it aflfeot eabstantlal righti. 

177. Supplemental complaint, answer and reply. 

§ 169. [145.] Material variances^ how provided for. — No 
variance between the allegation in a pleading and the prooft 
shall be deemed material, unless it have actually misled the 
adverse party, to his prejudice, in maintaining his action or 
defence, upon the merits. Whenever it shall be alleged, that 

* One of the wisest and most beneficent parts of our law is the statute which 
confers on our courts, the power of amendment, and the courts have been contina- 
ally becoming more and more liberal in carrying its provisions into effect. Per E^* 
monds, J., in ViilliamB v. Wheeler, 1 Barb. S. C R., 48, section 149, of code of 1848, 
for which this section is substituted, and which in the material part, uses the same 
language, pleading or proceeding, was held not to apply to affidavits, at least so 
far as to authorize an amendment of the name of the court. Clickman v. Click* 
man, 1 Code Rep., 98. 3 How. Pr. R , 365. 1 Coms., 61 1. And where affidaviU 
to be used in the court of appeals were entitled in the supreme court, they were held 
defective, and the motion was denied on that ground. Jb. But where in an action 
in which the delivery of personal property was claimed, an affidavit in support of 
the claim was found to be defective, (but not in the name of the court) the court 
permitted the plaiutiflf to amend the affidavit, and without a special motion for the pur- 
pose. Spalding v. Spalding, 1 Code Rep., 64. 3 Pr. R., 297. Doios v. Oreen, 
3 Pr. R., 377. 

The provision of the revised statutes (2 R. S., 424, ss. 5, 6.) are not repealed by 
the enactments of this chapter, but this chapter and the provisions of the revised 
statutes are to be construed together. Brown v. Babcock, 1 Code Rep., 66. It 
is a settled principle with the court that its suitors shall not be prejudiced by the 
mistakes or misprision of its officers, and amendments in such cases are generally 
matters of course. Neele v. Berryhill, 4 Pr. R., 16 and see note to section 384. 

The decisions under the revised statutes as to amendments, are said to be safe 
guides as to the terms upon which similar amendments will be allowed under the 
code. Brown v. Babeoek, 1 Code Rep , 66. 3 Pr. R-, 305. See, however, the re- 
cent amendment, and the limitation it prescribes. 

A distinction formerly prevailed in allowing amendments between pleadings 
sworn to, and pleadings not sworn to. and the court exercised great caution in per- 
mitting an amendment of a pleading sworn to. Verplank v. Mercantile Int, Co.^ 
1 Edwards, Ch. R., 46. 

The whole matter of amendments is in the discretion of the court. Smith ▼. 
Babcock, 3 Sumner, 410. Amendments were allowed in courts of equity according 
to the same rule as in courts of law. Jeffer8on*9 heirt v. Callit, 4 Dana, 467. 
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a party has been so misled, that fact shall be proved to the 
satisfaction of the court, and in what respect he has been mis- 
led ; and thereupon the court may order the pleading to be 
amended, upon such terms as shall be just. 

This se<)tion is indentical with teetion 145 of the code of 1848, and under that 
Mctioa where two parties saed as plainliSJ, the ooe as the executor of Keese, aud 
the other as the surviving partner of Keese ; and it appeared on (he trial, that only 
the surviTing partner should have sued. Kdmonds, J., held that the variance was 
ImmatArial, and might be disregarded under this section. Keeae., Exor*9 of v. Ful- 
terfon, 1 Code Rep., 53. 

And in an action by four persons as lessors, on the trial, it appeared that the lease 
was made by those four, and another named Laight, since deceased, but that the 
mterest of Laight survived to the plaintifTd, but no reasoa for the omission of Laijrht 
BS plaintiff was assigned in the declaration. The court, Oakley, Ch. J., held, that 
the variance might be disregarded, and said, we leave the parties to apply by motion, 
to amend if they deem it prudent ; on the motion the amendment will be allowed 
on such terms as the court deem just, and such will be the practice in future 
where the amendment is not made at the trial. De Peyster v. Wheeler , 1 Code 
Bepu. 93. 1 Sand. S. C. R., 719. 

Under an averment in an answer that the property was *' very poor and of very 
little value," the defendant cannot prove that it was " worth nothing aud of no value." 
DieftndorfY. Gage, 7 Barb. 8. C. R., 18. 

Where it was averred in a declaration, that the defendant represented the note 
to be ** a good note, and that it would pass in South street," and the proof was that 
be said *' the note was good, and there were people in South street who would take 
it,'* held not to be a substantial variance. Hawkine v. Appleby, 2 Sand. S. C R., 
421. 

Plaintiff permitted to amend on the trial, by striking out the name of ooe of the 
defendants. Burns v. Branson, 1 Code Rep., 27. 

Plaintiff permitted to amend on the trial, by changing the form of p.ction from an 
aetion on a promissory note to an action on a special contract Jackson v. Sanders, 
1 Code Rep., 37. 

^ 170. [146.] Immaterial variances^ how provided for. — 
Where the variance is not material, as provided in the last 
section, the court may direct the fact to be found according to 
the evidence, or may order an immediate amendment with- 
out costs. 

See note to last section. The denial of a motion to amend made at the trial, is 
Hot a ground of exception. Rolh v. Sloss, 6 Barb. S. C. R., 308. 

§171. [147.] What to be deemed a variance. — Where, how- 
ever, the allegation of the cause of action or defence to which 
the proof is directed is unproved, not in some particular or 
particulars only, but in its entire scope and meaning, it shall 
not be deemed a case of variance, within the last two sections, 
but a failure of proof. 

§ 172. [148.] (Amended.) — Amendments. — Any pleading 
may be once amended by the party of course, without costs, 
and without prejudice to the proceedings already had, at any 
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time before the period for answering it expires, or it can be so 
amended at any time within twenty days after the service of 
the answer or demurrer^ to such pleading, unUss it he made to 
appear to the court that it was done for the jmrpose of dday^ and 
the plaintiff or defendant will thereby lose the benefit of a circuit 
or term for which it is or may be noticed, and if it appear to the 
court that such amendment was made for such purpose^ the same 
may be stricken out, and such terms imposed as to the court may 
seem just. In such case a copy of the amended pleading must be 
served on (he adverse party. After the decision of a demurrer^ 
either at a general or special term, the court may, in its discretion, 
if it appear that the demurrer was interposed in goodfaiih^ allow 
the party to plead in upon such terms as may be just. If the der 
murrer be allowed for the catise mentioned in the fifth subdivision 
of section one hundred and forty -four, the court may, in its discre* 
tiont and upon such terms as may be just, order the action to be 
divided into as many actions as may be necessary to the proper 
determination of the causes of action therein mentioned. 

The amendments are in italic. The efient of the amendment ia to ineoiporata 
in one section what before was contained in sections 172 and 174, placinir, bowevert 
a wholesome restriction upon the much abused power before conferred by the 174th 
section. 

This section corresponds to section 148 of the code of 1848, which allowed ao 
amendment of course, ^* at any time before the period for answering it expired." 
As to that section, it was said : This is simply an enactment of what has been th« 
standing rule of the supreme court ever since 1796, except that the rule gare more time 
for the exercise of this privilef2[e than is allowed by the code, and it is hardly necei* 
sary to say that no one will construe this section as allowing amendments, which the 
court is prohibited from allowing, upon special application, per Sill* J.t in Spalding 
▼. Spalding, 3 Pr. R., 297-500, 1 Code Rep., 64. 

It has ^en suggested that this section was intended to change the former prac- 
tice so far, that it required amended pleadings to be answered anew, in cases where 
they had been appropriately answered before amendment. 1 Hill, 214; 5 /6., 556 ; 
1 Wend. 16. The question, however, has not been decided in any reported case. 
Howard v. Michigan Southern R, R. Co., 5 Pr. R., 206, 207. 5 Faige, 58. 

Before the code, and by the practice in chancery, an amendment of a bill of 
course, after answer, unless the plaintiff waived a further answer, the defendant was 
bound to answer, and if he did not, the plaintiff might take the whole bill as con- 
fessed. Trust 4* Pi^^ ^^9' Co. V. Jenkins, 8 Paige, 589. 

An amendment of a bill praying an injunction, after the injunction had issued, 
did not, however, vacate the injunction. Selden v. Vermilya, 4 Sand. Ch.Reo.. .'>7s. 

A complaint may be amended, of course, at any time within twenty days after 
service thereof, although the defendant had served an answer in the mean time. 
Clor V. Mallory, I Code Rep., 126. 

Upon this section, as it stood in the code of 1849, it was held, that the right of a 
defendant to amend his answer, could not be divested by any act of the plaintiff, 
and therefore, where before the expiration of the time within which the defendant 
might amend his answer of course, the plaintiff noticed the cause for trial, and took 
an inquest in the absence of the defendant, and the defendant afterwards and within 
the time allowed him to amend, of course, served an amended answer, it was held 



that tlie iI«fe&dBiit w» rfgalar, and the notice of trial and ioqueit nere set nsida. 
Waihbnrii v. Htrnrk, 3 Code Rep., 3. 4 Pr. R , 15. 

Ao Bmended plending imy ba aerved, of eouteo, al any lime williia Iwenly dnys 
after an aniended aimwcr ia >«rved, altlioui;1i mora ihuii (ivcnly dajs iiiny liiive 
piapsad from the wrvice of Iho oiigiaal auawcr atid replicaiioa Ihecf to. The uiiif iidf d 
aiiawvr may cause a necoaiity for an amended caaiplaiiit. Sfneca Co. B'k v. 
OartiagKoatt, i Pr. R.. 174. 

Aflef aervice of a Bummona and eomptainl, and befoFe deleDdaiil'a lime to an- 
«wer expired, ptaiuliS'seried aa ameoded complaint. At the oipiralion of twenty 
days froin the limo ofstrvico of the original complaint, pi a iuli IT entered judgment; 
beM, that the defendant had twenty dnya frDOi the ecrvice of Ilio amended com- 
which to aniwet or deiiiui thereto. Dickema v. BtardiUy, 1 Code 



. ia and then the oppoait 
mended pteadiugt Jenni 






r, Ftarce, 1 VeHy. Jut 



^^f. A party haa no right to amend hia complaint, by Etrikin|r out the nnmo or nnmea 
of one or more parliM, wilhout the leave of the court, ituiself t. Sptar, 3 Coda Kep., 
169. Nor »i[l a plainlrlTbe allowed, niidrr the form of an nmeDdmeol, to iDtroduoe 
ia eOi^ct. a new bill Vtrplanck v. MfTchTt Ini. Co., 4 Edw. 4G ; Dadd v. A-ter, 
S Rob. Ch. Rep., 395. And if >uch an amendmenl ia tnado, the defendant cannot 
Heat it aa a ne* action. McOialh v, I'db W^ck. 2 Sand. 8. C. It,. C51, And 
vhera tlie pltintiffaerved a complaint in which three pernint were naii.ed an plain- 
lifli, and within Iwenly daya after the anawer, and without any leave of the court, 
aorv«l ao ameoded complaint In which the namea of two of the plalnlifle wi>re 
wiiitt«d. I'he defendnnta gave notice that they would disregard the amended com- 
plaint, and did not anawer it The plalnlifF applied for judgment. The court ro- 
foieil the application, and laid the plaintiffi nere not entitled to amend their cum- 
ptitnt hy BtrikinK out parties without leave of the court ; and si no auch iBave 
vru pvpii or aaked, Iha amended complaint wee a nullity which the defendaula 
wir » at litwrtr to disregard. On a proper motion, the emended coiiiplamt would per- 
^^fa b« Wt Uids. Hauttl V. Sptar, 5 Fr. R., 143, 3 Coda Rrp, 189. 
^^^B» whera ta action waa commenced on May 3S, by auinmone and complaint in 
^^^Bjatora or replevin for goode, andon Junel, the plaintiff' B^rved an amended com- 
^^^HbI la which Ilie action wna set forth ai founded upon a promise to pay for the same 
^^P^ On June 16, the defendant aerved an answer entitled '■ ia the Grit action iu 
npleirin." On June 19. he served auother anawer eolilled '■ in the aecund action, in 
nalurc of auumpail." On motion to set aside the answer Gnt aeived, it was held, 
that a dcfeudant Onnnot treat an amended complaint as a new enil, slthuugh it wholly 
diauee [he iiatui« of the aclion. Ilis remedy in audi a eaae ia, by motion to act 
amended complainL The court granted the motion to atrike oat the anawer 
•i, wilb leave to the defendant to move to set aaide llie amended coniplainl. 
at motion waa eranlrd, the first answer wa* to stand and the second to he 

McGrof* V, VanWyek. 2 Sai.d, S. C. a. CSl, 
madonbtful if tbii section applies to pteadings in neliona commenced after a 
iT title in a justice's conrL Cutton v. W^ahn. 1 l^dc lieporla, N. S., i'7. 
Mfendsinl wliu obtained leave to plead oi a inatler of favor could not afterwaida 

r»e. Lrteit r. Wolkin,, 6 Hill, 930. 
ft la prsaumed that ootwithstaudiiig what fell from the court in llasbrauck v. 
Itfitx, 3 Coda Rep., 39, a pmlv may by amendment of couna, chungo the place 
M named in tlie complaint. T Cow., 1B4. 

9 rule nf the late court of chancery, allowing a defendant to amend 

■a at any time before answer, did not apply to a bill sworu to by the pleintiQ* 

I iajuuetion bill. Parker v. Grant, 1 Johns. Ch. Rep., 434. Perhaps, however, 

~'ie preaeut system a complaint which prayed on injunction might be amended 

, at leaal iu any rispecl which does not aS'ecl the plainti^s right to the 

• practice in chancery, before an answer had been pnt in, a plaintiff might 
•r CDUne by adding mutter that had occurred after the hiing of the bill. Sinry 
a. BlU. Candler v. Ptilil, 1 Paige. 1G8. Ogdra v. OiLbani. Halit. N, Jer. 
•2, But aner answer had been put in, the only way in which the plarntil!' 
i introduce matter. occurring after tha bill had beou pnt in, was, to file b 
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supplemental bill. Safford ▼. Howleit, 1 Pai^, 300. Saunders ▼. Frott, 5 Piek., 
276. The exceptioDR to this role were where the plaintiff, at the time of filiof hii 
bill, had an inchoate right depending for being made perfect by aome eTent, on the 
occurring of which the plaintiff might amend by ttating the fact of the happening of 
such event Humphreys n. Humphreys 1 3 P. W ma., 348. Kipv, Hannm, 3 Bland., 36L 

Under the late 174th section the plaintiff had twenty days after a demurrer ia 
which to amend his complaint ; and where a defendant demurred to the eomplaintt 
and noticed the issue of law for trial, and took judgment in the absence of the plaintii^ 
within twenty days after service of the complaint, the judgment waa aet aaide. 
Morgan v. Leland, 1 Code Rep., 123. 

Under the practice prior to the code, a defendant could not amend aa of coarse by 
withdrawing a demurrer and putting in an answer. Bleckerv. Bellinger, J 1 WendLi 
179. It seems doubtful if he may do so under the present practice. Such a proceed- 
ing is more properly a substitution of one pleading for another than an ameudment 

Tlie provisions of this section can apply only to cases where the first pleading pat 
in is regular, for if the opposite party on receiving an irregular pleading, prefiare to 
move to set it aside for irregularity, the party pleading it cannot amend without pay* 
ment of the costs of the opposite party. Williams ▼. Wilkinson, 1 Code ReportSi 
N. S., 20. 

The right given by this section is not per se a stay of proceefinga. Custom v. 
Whalon, 1 Code Reports, N. S., 27. 

^173. [149.] (Amended.) — Court may order amendment. — 
The court may be/ore or after judgment in furtherance of jus- 
tice, and on such terms as rtiay be proper, amend any plead- 
iiT^or proceeding, by adding or striking out the name of any 
parly, or by correcting a mistake in the name of a party, or a 
mistake in any other respect, or by inserting other allegations 
material to the case, when the amendment does not change sub- 
stantially the claim or defence by conforming the pleading or 
proceeding to the facts proved. 

This section embraces only a portion of section 173, as it stood prior to amend- 
ment. The words " may before or after judgment," are substituted for the words 
*' at any time," and the words *' when the amendment does not change substantially 
the claim or defence " for the words •' or." 

The limitation inserted by the amendment into this section, seems only confirma- 
tory of the construction which the courts had put on the section prior to amendment. 
The amendment reptores thiu section very nearly to the form in which it was formed 
in the code of 1848, in which code it was Fection 149. The only difference in the 
two worthy of note, is that the code of 1848 used the words ** cause of action," and 
this rode uses the word claim. 

The very terms of this section, 149, (now 173) are sufilcient to show that it was 
the intention of the framers of the code to endow the court with the most enlarged 
discretionary powers, in granting amendments. The only proper isiquiry for the 
court, ii^, whether the proposed amendment will change substantially the caune of 
action or defence, or if not, whetlier it will be in furtherance of justice to allow it. 
Per Harris, J., in Duteher v. Slack, 3 Pr. R., 322. 1 Code Rep., 1 13. 

The first three sections of thH chapter of the code relating to amendments, pro- 
vide fur variunces discovered at the trial. This section is designed to take the place 
of 2 R. S., 424, s. 1., and is the one upon which amendments are to be allowed on 
application to the court other than at the time of trial, and this section has prohibited 
an amendment which shall change substantially the cause of action or defence. 
Spalding v. Spalding, 1 Code Rep., 64. 3 Pr. R., 297-300, and on the arf^umeut 
of a motion by defendant to set aside proceedings to obtain the immediate possession 
of personal property, and on the plaintiff asking leave to amend the court, Sill, J., 
permitted the amendment, and said : the former aud present statutes, so far as they 



rcUle la thii pointi are •nbalsiiLlall)' the lame. The aulhariiioi are in hveroti}- 
loKlaic Uiii amgudma il. (CutUr r. RaMoni, I Hill, 3U4. Slatry t. Farnhant, 
9 Pr. R.. le. Jir.fjtfB V. £>Jlv', G Dill, CSS, S. C. 3 Deiilo, 54. Dtrritn v. K'<^<«r- 
wft, 13 W>i>i).. IS4- /(, 

The oompliiinl may b" Kmeaded In the amouat elHimsd Ay the plainLlS*. Id an 
action on eoDlraet for the ntmeif at tnotipy only, eren after a rppVi repealing Ihs 
otivnuU daim, aud hoth pleadiiieB veilied. lUerchanl v. Neia-Yorli Life Ins. Co. 
3 Kaail. S. C, 1!-, 669. 3 Code Rep., 66-67, 

Where a dereudant iimllleJ, wtthiu the preacribed time, lo admil aerviee of a 
niniiDoaa and complaint depoaited by ihe plaintiff with a juatice of the peace in pnr- 
■uaoce of 4 56 1 and upon the plBinLiff bringing an aclloD upon (he undcrtakiug of 
the dtfendani, deposited «ilh tho jualine ; the defendaul moved for leave to admit 
Mrrica of tho aummaQS and complaint, aud to alay p]a1n(ifi''a proceedings ou Iha 
Biidertakitig — held, thai this court had no power eittier noder this ■ecliun or other- 
wiavto^rant »Ueh relief. There wna no action pending until the aervicf of Iheautn- 
Dooaff 139.) — Consequently the court had do jurisdiction. Davii r. Jontt, 3 Code 
Rep., tit. 4 Pt. B.| 340, under the form of an amendment, a plalaliS' mnst Dot intrs- 
ikica matter which would, in eSeel. make a new bill. VerplaTick v. Mircht Int. 
Ca., 4 Edw.4t>. Doddv. Attar, 2 Barb.Ch. Rep.,395. 

A bill Eannot be amended in ils prayer bo as lo change its object. Cviiiit v. 
LfurUt, 4 Edward*' Ch. R., 346. 

Where in an aolion pending when the coda went iiilo eSecl, a motion waa mada 
la alrihc out the naniea of pattiM vrho had been improperly joined as derendanU. it 
wai iibjecled that such nn amundment conld do[ be allowed, aa it would change lub- 
■lantially the defence, the court neverlhelem allowed the roolion. and per Mason, J.. 
niara can be no doubl but this ameudmenl ia fully aulliuiiied by tliia sectioD. I 
think tho clauBB whieh seems to limit Ihe power of smendmenl, k confined ta tli« 
last case of amendment prorided for. namely the " Donforming Ihs pleadiug oi pro- 
CeediDg to the fact* proved" The statute of amendnieiiti in the revised Malulea ia 
OadouMedly relained hy Ihe code, aud I do not see that there is any conflict between 
the two, aud Ihe design of the code was lo leave the slalule of Bmendmenla as con- 
tained iii2 R. S., 434., H. 5-6 uulonchsd, and theprovitiiouRtHating lo Hminitmeali 
contained ia tha code are to be considered only in adritliou lo, and as a Turlher power 
ijf amendment conferred upon Ihe courts, and the piovisiuna of the code oud Ihe ro- 
nwd atslute* ore lo be construed together, tiroan v. Babtock 3 Pr. FL, SOS, I Code 
Rep., 66 ; but per Sill J. The code has somewhat [psiricted llie powet of allowing 
amendmenta. An amendmeni hy adding a party defendant may be made, if it does 
nol rbange (ubslautialty theoause of action or defence', and where in an action, cum- 
meueed before Ihe code, Dgniiist A. to recover for the transportation of a quantily 
of cnm, tha plea was Ihe general issue. The cause was referred and an tbe hearrng 
II appeared thai D. was joinlly interested with the plaintiff in the proflls of the trip 
when Uio cum wna carried, llie plaintiS' nioved to amend by adding the name of 
B. as plaiuliS: The oourt granted the motion, and aaid : it caoont be pretended 
thai Iho adding tho name of B. oa pluinliS' »ill substantially change the cause uf ac- 
tion or defence. To my that it doea because it deprives the defendant of that hranoh 
of hia defence which ruita upon the non-joinder of B., would be, in effect, to declare, 
tliat no ameuilniaDt could hi) made by addioK; the name of a plainlifT. Duteker v. 
SJacit, 3Pr. It., 323, 1 Code Kep., 113. One of eeveral plaiDlifla huving bcou dis- 
charged under the two-thlrd set and assigned bts properly to a co-plaiutilT; after suit 
caminonccd. intle joined, eaueo referred, and some leslimony laSten, plainlifT were 
allowed to amend by striking out the name of the plaintiff so discharged, and la 
■liow la the complaint Iho aMigmnenl to the co-plaintiff Darit v. Sehtrmtr- 
torn, S Pt. R., 441). 

Aud under the code of lS48, Edmoads J., in an aclion of a3sump>il after Ihe 
plaiatiff had cloaed his case, and after motion for noiisuil, gave leave to the plaintiff' 
t« amend by sinking out the uams of one of tho derendants. fieinis r. Jlroiuan, 1 
Cudv Itap., 9T \ and under Bmilai clrcunntances gave the plaintiff leave to lubatitute 
a CDUnl on a sjieciat contract for n comniDn count. Jacktan v. Sander; 1 Code 
Rep.. 37, and also to add a material avermeut, iiet«, Ei'ori of, v. Fattertm, 1 
Cude nep, .'iS, 

Again, per Parker, J., in Doar >. Grttn, 3 Pr. R-, 378. '■ The queatlon lo bs 
delernimed is, whether the permitting the ploluliff to alter Ihs prayer of bis eom- 
10 
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plaint, M as to claim tho property itself, and daina|res for its detention* instead ef 
simply praying judgment for the value of the property, is changing snbstanttaljy th« 
cause of action 7" It is changing the form of the action, or rather the class to which 
it belongs, but not the cause of action. The cause of action is made np of the fadi 
which entitle the plaintiff to relief. The injury complained of, is the cause of se- 
tion, and such is the sense in which the words are used. Under the revised staintes, 
the discretion of the court was not limited, and under those statutes, the coot 
frequently allowed a change in the form of action. 1 How. Sp. T. R., 83 ; 2 ii., 
43 ; 3 IK 148. 

The New-Tork common pleas permitted the plaintiff to amend by adding t 
count in his declaration, after two trials had, resulting in the defendant's favor, U 
not appearing that the defendant had been misled as to the plaintiff's canoe of actioo, 
or that the plaintiff would introduce a new cause of action. Burnap v. HmlUntM, 
1 Code Rep., 51. 

In case of amendment under this section, the party asking to amend ought ts 
be required to make the opposite party good by paying him the fees, asmed by 
statute, for the additional expense which the amendment wonld render neoessaiy, 
and therefore, where a plaintiff, after answer, and after the taking the testimony of 
a witness for the plaintiff, de bene ease, but before notice of trial, moved to amend 
his complaint, the court permitted the amendment, on payment of the defendant*! 
costs of resisting tho motion, $10, and the allowance '* for proceedings before notice 
of trial, $5," and such disbursements as are chargeable by statute, against the nn« 
successful party, but refused an allowance for defendant's attending to take the eft- 
den ce, (fe bene esse, M it is not chargeable by statute against the unsuccessful party. 
Hare v. White, 1 Code Rep., 70. 3 Pr. R., 296. And, per Mason, J. The language of 
this section is ** in furtherance of justice, and on suck terms as may be proper.*' 
The language of the revised statutes, (2 R. S.,424, s. 2,) is "fwr the furtkerauu 
of justice, and on such terms as shall be just," and it seems, therefore, from the 
striking similarity of the expression in the two statutes, sm to the terms on which 
amendments should be allowed, that the decisions of the courts under the revised 
statutes, may be considered as safe guides as to the terms upon which similar amend* 
ments are to be allowed by the courts under the code, and the practice is well 
settled in the former case. Downer v. Thompson, 6 Hill, 377 ; Carrier v. Delof^ 
3 Pr. R., 173 ; Brown v. Dabcock, 3 Pr. R., 305, 307. 1 Code Rep., 66. 5 Pr. R.,42l. 

It was held, at one time that although the court had power by the revised statutes, (2 
R. S., 556, 8. 34,) to amend a bond given on appeal, on the application of the obligees, yet 
an undertaking under the code could not be so amended ; that it was not a ** pleading 
or proceeding"** within this section. Langley v. Warner^ 1 Code Rep., 111. 3 ft. 
R., 363, — and that at most, it could only be amended on the application of the sureties. 
lb. It was afterwards held that the undertaking in substance and legal effect did not 
differ from the appeal bond required by the revised statutes, and was a ''proceeding" 
within the meaning of that word in this section, and might be amended in fVuther- 
anee of justice. Wilson v. Allen, 3 Pr. R., 369. And leave was granted to amend 
the undertaking in that case, with the written consent of the sureties to be annexed 
to and filed with the amended undertaking ; and see Burns v. Bobbins, 1 Code 
Rep., 62. 

And where on a motion in the court of appeals the affidavit was entitled in the 
"supreme court," the court of appeals held that this section did not apply to affida- 
vits, and refused to give leave to amend the aflUdavit. Clickmanv. Clickman, 3 Pr. 
R., 365, 366. 

A motion to amend a record for errors in making it up, after appeal, should be 
made to the court below. With such errors, the appellate court has nothing to do. 
It is of course, after the record is amended, to allow the copy sent to the appellate 
court to be also amended. Luyster v. Sniffin, 3 Pr. U., 250. 

Where, in a complaint for slander, the place of trial named was Ulster county, 
and the summons stated that the plaintiff would apply at the next Albany cinuii for the 
relief, &c, the court permitted the plaintiff to amend and re-serve the summons. 
Warner v. Kenny, 3 Pr. R., 323, 324. 

The general rule is, that a party twho has not applied for an amendment untH 
after he has been nonsuited, is too late to ask for a new trial in addition to an amend- 
ment ; but where a plaintiff had been nonsuited on the ground that his declaration 
contained no^connt adapted to the nature of the case, it appearing that the defendant 
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had not been mialed, that the cause had been once tried without any objection 

baTiDg been made, that the statute of limitatiouB had attached, and that such relief 

would bo manifestly io furtherance of justice, the court allowed the plaintiff to 

mmend his declaration nunc pro tunct and set aside the nonsuit, on the payment of 

ooats. Baleam ▼. Woodruff, 7 Barb., S. G. R., 13. 

When, and on what terms bills for partition may be amended 7 Vanderwer' 
ktr ▼. Vanderwerker, 7 Barb. S. C.R., 221. 

Where a wife had sued her husband, without appearing by a next friend, and 
the court held a next friend necessary, the court allowed the proceedings to be 
mmended by inserting the name of a next friend. Forrest v. Forrest, 3 Code Rep., 
854. 

An amendment by adding new parties is a waiver of a default previously taken, 
Scudder v. Voorhis, 1 Barb . S. G. R., 55. 

An amended pleading takes the place of, and supersedes the original. 4 Tr. R., 174. 

A notice of appeal could not be amended by making it a notice of rehearing. 
Wilmu ▼• Onderdonk, 1 Gode Rep., 64. 3 Pr. R., 319. See now section 174. 

Gan an appellate court amend a bill of exceptions in matter, either of form or 
nbitaoce? Onondaga Mutual Insurance Co. v. Minard. 2 Coms. 98. 

Aflidavits denying the truth of the matter, proposed to be inserted in a bill by 
way of amendment, form no sufficient objection to the application to amend. Coster 
J. Chriswold, 4 Edw. Gh. R., 364. 

It has been the practice to allow a party opposing a motion to amend the defects 
complained of, without a new motion on his part, when the amendment proposed is 
proper in itself, and the court can see no reason from its practice and the nature of 
the case, that any new facts can be presented that ought to defeat it. The practice 
is calcalated to save parties expense and trouble, and expedite the proceedings, and 
will be followed hereafter. Spalding v. Spalding. 1 Gode Rep., 64, 3 Pr. R., 297- 
300. See also, Weare v. Slocum, 1 Code Rop., 105. 3 Pr. R., 397-398. 

§ 174. [149.] (Amended.) — Court may give relief in case 
oftnistalce. — The court may likewise, in its discretion, and 
upon such terms as may be just, allow an answer or reply to 
be made, or other act to be done after the time limited by this 
act, or by an order enlarge such time ; and may also in its 
discretion, and upon such terms as may be just, at any time 
within one year after notice thereof, relieve a party from a 
judgment, order, or other proceeding, taken against him 
through his mistake, inadvertence, surprise, or excusable neg- 
lect, and may supply an omission in any proceeding; and 
whenever any proceeding taken by a party fails to conform 
in any respect to the provisions of this code, the court may, 
in like manner, and upon like terms, permit an amendment of 
such proceeding, so as to niake it conformable thereto. 

This was formerly part of section 173. 

Mason, J., said : It should be home in mind, that section 173 of the amended 
eode (code of 1849 in substance, section 174 of this code) is new, and although a sub- 
stitute for section 149 in the code of 1848, that its language is much broader and 
more comprehensive, and the amendment, I have no doubt, was suggi^ted by the 
difficulties arising under the code of 1848, iu similar cases, (omitting to give notice of 
appeal in due time.) as will appear by a reference to the cases Sehermerhorn v. 
Mayor of New-York^ 3 Pr. R., 254, 258 ; and also the case of Bureh v. Newbury, 
3 Pr., 271, 276, iu the latter of which cases ii is generally understood that one of tho 
commissioners of the code felt himself much grieved because a rehearing could not bo 
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allowed hif client under the code of 1848, when he had seired hie notice of rebearisf 
after the time limited by the statute had expired — and which, perhaps, may ba;fo 
been the cause of the amendment as found in section 173 of the code of 1849. See 
also Wihon v. Onderdonk, 1 Code Rep., 64* 

It has also been suggested, that the 405th section of the code of 1849 aboald be 
read in counection with this section, and as limiting the power conferred by the latter 
section. I do not so regard it. Crittenden ▼. Adam$, 3 Code Rep., 145-147 . 
Rowell v. MeCormiek^ 5 Pr. R., 337 ; 5 lb., 310. 

Thus, where a party omitted to serve his notice of appeal in doe time, after eerriee 
moved for an order that his appeal be considered good and valid, notwitlistaiiding 
this defect ; and per Mason, J. : I am of opinion that this section is broad enoagfa to 
embrace the case under consideration, and to authorize this court to grant an order 
that the said appeal be allowed to stand, and be considered good and valid, aa the 
papers before us show that this appeal was taken in good faith to review a jodgment 
of (he circuit court, and that there is a probability of a failure of justice if this mdion 
be denied. Jb, See also Renouil v. Harris, 2 Code Rep., 71. Traver v. SUvermmUt 
ib., 69. Enos v. Thomas, 5 Pr. R., 361. 

^ 175. [150.] Suing a party by a Jictitioui namCf when 
allowed. — When the plaintifi* shall be ignorant of the name of 
a defendant, such defendant may be designated in any plead- 
ing or proceeding, by any name ; and when bis true naoie 
shall be discovered, the pleading or proceeding may be 
amended accordingly. 

See Pindar v. Black, 2 Code Rep., 53. 4 Pr. R., 95, in note to section 181 of 
this code. 

§ 176. [151.] No error or defect to be regarded^ unless it af- 
fect substantial rights, — The court shall, in every stage of an 
action, disregard any error, or defect in the pleadings or pro- 
ceedings, which shall not affect the substantial rights of the 
adverse party ; and no judgment shall be reversed or affected 
by reason of such error or defect. 

This section was substituted for section 151 in the code of 1848, and under that 
section, where a declaration was delivered to the sberifffor service in June, 1848, but not 
served till after June I, 1848, it was held that the declaration must beset aside, and 
that the party could not be relieved by that section. Diefendorf v. Elwood, 3 Pr., R. 
285. I Code Rep., 42. 

Where an affidavit to obtain an order of arrest was entitled in the cause, before 
the action was commenced, it was held to be a defect not affecting the sobatantial 
rights or the adverse party, and might, therefore, be disregarded under this section. 
Findar v. Black, 2 Code Rep., 53. 4 Pr. R., 95. See section 406, and sections 
173 and 289, note. 

This section does not apply to pleadings in actions commenced before the code 
took effect Dennistoun v. Mudge, 4 Barb., S. C. R, 243. 

§ 177. [152.] Supplemental complaint^ answer^ or reply. — 
The plaintiff and defendant respectively, may be allowed, on 
motion, to make a supplemental complaint, answer, or reply, 
alleging facts material to the case, occurring after the former 
complaint, answer, or reply, or of which the party was igno- 
rant when his former pleading was made. 
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In an action in the sapreme court a connty jadgfe cannot make an order under 
this Mction, allowing a supplemental pleading. Merritt v. Sloeum, 1 Code Rep., 
68. 3 Pr. R., 309. So held under the code of 1848. See now, section 401, 
Mb. 3. 

A. sued B. for an assault and battery. Afterwards, B. sued A. for slander. After 
MBoe joined in the action of A. against B. The action of B. against A. was tried, and 
on the trial A sets up in mitigation of damages the assault and battery for which he 
was then sning B. B. recovered only six cents damages, and in consequence, as was 
mneged by him, of the setting up of such assault, &c., in mitigation. B. now moved 
fof leave to make a supplemental answer, to introduce the facts which had taken 
place fliaee issue joined, and insisted, that as the plaintiff A. had set np the assault, 
&e.» in mitigation of the action by B, he could not now recover damages for such 
assault. The court granted the motion, and said the facts which transpired on the 
former trial were material. How far they will go towards establishing a defence, it 
m not necessary to say. Radley v. Houlalingt 4 Pr. R., 251. The provisions of this 
section, it is presumed, will authorize a supplemental answer in the cases where a 
plea of puis darrien continuance was formerly allowed. The provision contained in 
tbia section does not enable a party to set up by way of supplemental answer any 
defence known to him before the putting in of his former answer. Houghton v. 
Skitmer, 5 Pr. R., 420. No doubt, the plea of pui* darrien continuance cannot be 
pot in a matter of right aaer verdict 2 Tidd's Pr., 775. 1 Paine and D. Pr., 508. 
1 Burr. Pr., 4523. Palmer v. HutckinSj 1 Cow., 42. And leave to put in an answer 
in the nature of a plea puie darrien continuance was refused, after two trials, where 
the defendant had knowledge of the facts sought to be set up thereby before answer- 
ing in the cause. Houghton ▼. Skinner, 5 Pr. R., 420. 



TITLE VII. 



0/ the provisional remedies in civil actions. 

Chattkb. I. Arrest and bail. 

II. Claim and delivery of personal property. 

III. Injunction. 

IV. Attachment 

V. Provisional remedies. 



Chapter I. 
Arrest and bail. 

SxCTiON 178. No person to be arrested, except as prescribed by this act 

179. Cases in which defendant may be arrested. 

180. Order for arrest, by whom made. 

181. Affidavit to obtain order. To what actions this chapter is applicable. 

182. Security by plaintiff, before order for arrest 

183. Order, when made and its form. 

184. Affidavit and order to be delivered to sheriff, and copy to defendant. 

185. Arrest, how made. 

186. Defendant to be discharged on bail or deposit 

187. Bail, how given. 

189* i 3*>f^°^®'' ^^ defendant. 

190. Bail, how proceeded against 

191. Bail, how exonerated. 
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193. Deliveiy of ondertakinf to plointiC uid ito aeeepUaei or itjtelHi 
by him. 

193. Notice of jiMtificatiou. Now imdeitakiBf , if othor boS. 

194. QaaliBcation of bail 

jg|* I Juttification and allowaoco of bail 

197. Depoait of money with flherifil 

198. Payment of money into court by ahoriff 

199. Subatituting bail for depoaiL 

200. Money depoaited how applied, or diapoied oH 

201. Sheriff, when liable aa bail ; and hia dbcbaife fioai liafaiEtj. 

202. Proceedinga on jodi^ment agaiuat aheriff. 

203. Bail liable to aheriff. 

204. Motion to vacate order of arrest, or radoee baO. 

205. Affidavits on motion. 

§ 178. [153.] No person to be arrested^ except tu prescrthd 
by this act. — No person shall be arrested in a civil action, ex- 
cept as prescribed by this act ; but this provision shall not 
affect the act to abolish imprisonment for debt, and lo punish 
fraudulent debtors, passed April 26, 1831, or any act amepd- 
ing the same, nor shall it apply to proceedings for contempts. 

This section is identical with section 153 of the code of 1848, and nponthat 
section it was held by the superior court, that the writ of «e exeat or eqaitable bafl 
was abolished, and that arrest and bail as provisional remedies in civil actiona of aa 
equitable nature, could be obtained only in the casea and in the manner prescribed 
by the code. {Fuller v. Emeric, 2 Code Rep.f 58.) The same decision waa coma 
to by the supreme court at special term. {Forest v. ForesU 3 Code Rep., 121 hot 
on appeal in that case to the general term, it was held, that the writ of ne exent wai 
not abolished, that it remained as a *' provieional remedy,^* which conid not with 
propriety be denied to suilors when asked for in a proper case. That to authorise 
the issuing of a ne exeatj facts mutt be set out sufficiently on which the court or 
judge can repose its belief. Mere fears and apprehensions of the party are inaoffi- 
cient. Forest v. Forentt 5 How. Pr. R., 125. 3 Code Rep., 141. 

It is not necessary, although it is usual, that a ne exeat should be by writ, it may 
be by order enforced by atlachment for contempt. ** I see nothing in the code to 
prevent such a practice, aud in case it should be adopted instead of iasninfr the writ 
in the first instance, section 178 would clearly warrant an arrest, per Eldmonds, J. 
lb. By the judiciary act of 1847, (Laws of 1847, p. 640, s. 13,) a justice of 
the supreme court or any county judge, may out of court, allow writs of ne exeat 
in suits and proceedings in the supreme court. It is a general rule that if the cred- 
itor can arrest his debtor in the ordinary form of law, he is not entitled to a writ of 
ne exeatt and the fact that the defendant has been arrested in the ordinary form of 
law is a fatal objection to an application for a writ of ne exeat. The granting of 
this writ is entirely in the discretion of the court, and is granted with much caution. 
Pratt V. Welle, 1 lUrb. S. C. R., 4*25. A person coming into this State for the 9oU 
purpose of giving testimony as a witness in an action at law, cannot be taken on a 
writ of ne exeat while waiting to give evidence. Dixon v. £/y, 4 Edw. Ch. R., 
557. For the proceedings as to giving bail, &c., on a writ of ne exeat, aee Lawa of 
ie45, p. 251, and see further 2 Barb Ch. Pr. 

In the Unitfd States district court for the southern district of New York, a ques- 
tion arose, whether by this section a defendant iu the United States admiralty coorta, 
had the same exemption from au arrest within this State as a defendant in a State 
court of thin State ? And it was determined that he had not. Oaines v. Troris, 2 
Code Rep., 102. 

% 179. [164.] (Amended.) — Cases in which defendant may 
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^ arrested. — The defendant may be arrested, as hereinafter 
(Prescribed, in the following cases : — 

1. In an action for the recovery of damages, on a cause 

CDf action not arising out of contract, where the defendant is 

^ot a resident of the State, or is about to remove therefrom, 

^r where the action is for an injury to person or character, or 

for injuring, or for wrongfully taking, detaining, or converting 

property. 

2. In an action for a fine or penalty, or on a promise to 
marry, or for money received, or property embezzled, or frau- 
dulently misapplied, by a public officer, or by an attorney, 
solicitor, or counsellor, or by an oflBcer or agent of a corpora- 
tion, or banking association, in the course of his employment 
as such, or by any factor, agent, broker, or other person in a 
fiduciary capacity, or for any misconduct or neglect in office, 
or in a professional employment. 

3. In an action to recover the possession of personal prop- 
erty unjustly detained, where the properly or any part there- 
of has been concealed, removed or disposed of, so that it can- 
not be found or taken by the sheriff, and with the intent that it 
should not be so founds or taken ^ or with the intent to deprive the 
plaintiff of the benefit thereof. 

4. When the defendant has been guilty of a fraud, in con- 
tracting the debt, or incurring the obligation for which the 
action is brought, or in concealing or disposing of the property! 
for the taking, detention, or conversion of which the action is 
brought. 

5. When the defendant has removed, or disposed of his 
property, or is about to do so, with intent to defraud his cred- 
itors. 

But no female shall be arrested, in any action except for 
a wilful injury to person, character, or property. 

The amendment ii the insertion of the words in ilalie in eubd. 3. 

Note to 9uhd. 1. — An action for crim, eon. with the plaintifTs wife is an <* injury 
to the person" of the plaintiff, within this subdivision. Delamater v. Rutfell, 2 
Code Rep., 147. 4 Pr. R., 234, and so is an action for seduction. Taylor v. North, 
3 Code Rep., 9. 

Note to nthd, 2. — ^This subdivision is controlled by subdivision 5, and therefore, 
in an action by a male against a female for a breach of promise to marry, the defend- 
ant cannot be arrested. Siefke v. Tuppey, 3 Code Rep., 23. 

Under thia subdivision it was held that ** all iudebtedoess not based on credit bat 
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on confidence/' came within thif proTision. (Dunaher y, Mmfffr, 1 Code Rep.» 87.) 
Thif propoiition does not, however, appear to have beeq freneralljr concurred in* and 
it was afterwards held, that an agent employed to collect, and who doea oolleet 
moaeyt hut refuaee to pay it over, could not he arrested on the f round of bmviiif 
received the money in a fiduciary capacity, {Smith v. Edtnondt, 1 Code Rep^ &£ 
White V. McAllister y ib, 106,) and so where A. conveyed property to B. to enable 
B. to raise (2,5U0 on mortgage for A*f use, and B. without A*b knowledge raiaed 
(6,000 on the property, and appropriated it and refused to account, held, that be 
could not he arrested except on an affidavit of his being a non-resident, or alMNit to 
quit the State. Smith v. Edmonds, 1 Code Rep., 86. 

These decisions were all, however, under the code of 1848. In the code of 1849» 
Bohdivisiou 4 was added to this section, and would perhaps embrace casea aimilar to 
the above. As to who are public officers, see 1 R. S., 85. 

Note to »ubd. 3. — (Amended.) The amendment is the part printed in italic. It 
is made evidently to prevent the recurrence of such a decision as that to which the 
supreme court felt bound, although most reluctantly, to arrive at in the ease of Faa 
Neste ▼. Conovett 5 Pr. R., 1848. In that case they held that in an aetioii 
for the recovery of personal property, the defendant was liable to be arrested if the 
property had been removed, so that it could not be found by the sheriff, and that it 
was not necessary to justify such arrest, to show that such removal had been made 
with the intent that it should not be found or taken, or with the intent to depriTe 
the plaiaiifTof the benefit thereof. The superior court, however, in Roberts v. Jten- 
dall, 5 Pr. R., 327. 3 Code Rep., 190, did not concur with the opinion of the supreme 
court, and decided that the defendant could not be held to give the security for the 
payment of the judgment that might be recovered as required by the third aobdiYi- 
sion of section 179 of the code, except in cases where he has removed, concealed 
or disposed of the property so that the sheriff cannot take it ; that he could only be held, 
to give the bail provided in the other subdivisions of the same section. The ooml 
gave no opinion as to cases in which a defendant parts with the possession of the 
property in fraud of the suit for its recovery. See note to subdivision 5. 

Note to subd. 4. See note to subd. 2. 

Note to Subd. 5. — ^* In Starr v. Kent, 2 Code Rep., 3, it was held by a judge of Che 
New-York common pleas, that a female might be arrested in an action to recover 
the possession of personal property, if the property was concealed, removed, or die- 
posed of, 80 that it could not be found or taken by the sheriff. But in the subsequent 
case of Tracy v. Leland, 3 Code Rep., 47. 2 Sand. S. C. R, 729. 8 Leg. Obs. 234 ; the 
superior court refused to he bound by the case of Starr v. Kent, and held that the con* 
cealment, removal, and disposal of a piano by a female, does not subject her to be held 
to bail. That a female can be arrested only for wilfully, wautouly, or malieiooaly 
injuring property, but not for a detention or conversion of it A female cannot be 
arrested in an action against her for a breach of promise to marry. Siefko v. 
Tuppey, 3 Code Rep., 23. 

§ 180. [155.] Order for arrest^ by whom made. — An order 
for the arrest of the defendant, must be obtained from a judge 
of the court jn which the action is brought, or from a county 
judge- 

§181. [156.] Affidavit to obtain order. — The order may 
be made, where it shall appear to the judge by the affidavit 
of the plaintiff, or of any other person, that a suBScient cause 
of action exists, and that the case is one of those mentioned 
in section 179. 

2V tvhat actions this chapter applicable, — The provisions of 
this chapter shall apply to all actions included within the pro- 
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visions of section 179, which shall have been cotnmGnced since 
the ihinielh day of June, 184S, and in which judgment shall 
not have been obiaioed. 

Tb? priniiplea of the rormer praolice •■ to alSdaviia to hili to bail (hawing csun 
cf ■clion, and coaiiler iiRidsiila remain >■ undrr tho pniclica prior Id ibe codn. — 
Jfortin T. Vandertip, 1 Cads Hep,, 41. 3 Pr, R., 3GS. Adami T. Milli, ib. 319. 
Tha affidxTit to aulhoriie tlila oidet miut be posUiTO. and make out a prima facie 
caae agsloat the derendsiit {li.) It must shov, Isl, that a sufficiBot canH •>( aclion 
«tJ*U. and, that ll » among Ihoae ape 01 lied in Ihe ITillh ■eclion. It iiaot lufficient 
to state that " Ihe coae U one of thoae mentioned in aection 173." ll tnual appear 
from lh« bcla elated that it is aach a Caae. Pindar v. Black, S Coda Rap., 53. 4 
Pr. E.. 9S. 

The aSidBvit need not ilale that " an aclieo haa been, or is about to be cemmen- 
■ Md." ti. 

^^^B He " name " of the part; to be arreited need not be a 
^^^■ttaj be dea>eDaled ta " Ihe real dcfendaol " in the anil or 
^^^Bbma ia net known, or by any name, as for inaLance, '' The t 
^^^■taos tfend." lb, 
^^^Kg The " entitling the atEdavit in a suit '' maf nav be disregarded. Ib. 
^^K^ An affidavit staling Ihal a dercudaat ia " s°i>>S '0 Caiiforaia " is not suKicieiit. 
^^■Il moM appear that the defendant ii " goinz out of Ibe State with nn inleut to ube 
^H*^ hW rendence " at the place indicated. Brophg v. Rodgrr; 7 Legal Obi., 152. 
^^F The affidavit mosl show IhaL the defendant has remoTed oi diapoaed of hia prop- 
^^ Of*Si^ ia about to do so, tecTilly. Anon, 2 Code Rep., 61. 

Tba order may be made before lerrice of the sunimuuB and coniplainl. Danahtr 
T. Meyer, 1 Code Rep,, 87. 

The aflidavil may be on informalion and belief, bat must in that casn, eel forth 
tbe Wuroe of such iufoimation, and a belief in its truth, and the facU and oiiciimBlaa- 
em OD which luch dcpanenl'a belief is faunded. And per Edmonds. J., 

" It would not do to lay it down as a general role, ihat an order of arrest could 
Barer be granted on informalion and belief, or without a poailive avermtnl of fuels 
bjr paiMtM converaanl of them. That would be to forbid an arrest iu a large claaa 
M OMca. where it would be manifeatly proper, such, for iuaianee, as those where a 
pOKhaaar A'oni the conutif makea reprcaenlatroD* in tlie cily, tlie Irulh.oi faleily of 
wbieh eau be aaceitained enlyin the country, in tlie vicinity of the purchaser's residence. 
BttOh ■ rule, in Ihal cose, especially, where this contract of sale is reaciuded heconse 
of frnaduloni reprcBSntaliuoi, would require, for a proviaional remedy, a> much evi- 
desM u would be neceaaary for a Gnat recovery. 

But cu Ibe other hand, those connldE cations would not justify the ordering an 
■mat upon the EPnernl allegation coulained iu Ihia case, Ihal the plalnlilT has been 
iBfarmed and belicvea thai Ihe repreeeululion was false. The nalure and quality, 
mmI perhape tho sources of the informalion obtained, must be set forth, so thai the 
«mil may be able to aaoertain whether the party ia right in euterlaining the belief 
to which ho deposes. By the code, the officer applied to for the order to arrest, 
■nasi deteraiine upou the propriety of granting it. There must be sometliiug for bii 
BtiiMl Id act upon. He uiusl enlerlaiu a belief that Ibe charge made ia true. Suoh 
Wiiffidavit as that need in this case would answer none of Iheso lequisilea, hot 
Venlil substiiute the belief of Ibe party for Ihat of the judge. 

If, in thii oaae, the plaintifT had staled thai he had made inquiries in Michigan, and 

id Ihare been informed by Churchill and olhers, who would be likely to know, that 

era wka DO auch firm aa Churchill &.Co. ,orthaI defendant had never been a 

ufil; or if he had staled that he hud ascerlsined. nUling the source of hia 

on, that Churchill had made oath in court there, Ibal there was no such 

'e wonid have been some Ih in g for the judge's mind lo act upon,aame means (or 

er** determining whether the plaintiff was right iu lielieving the represeo- 

tw ; there would hove been some means afforded the defendaiil of testing 

Ticy of the plaiiiliff"! oflidavit. aome mode provided of insuring accuruey by 

>f ■ conviction for perjury. Bui upoa tbii affidavit Ihere Is net uti'y nothing 

) judge's luind to eel upon and ascertain whether the plaiutifTa belief was well 

~ « moana for the defendant's proving the Incutrectnea af iho affidavit, 
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however falee it might be, and no mode of pnniahing inch falsehood. To allow MMh 
a practice would be, in fact, subatituting the opinion of the party for that of the 
judge, and removing all control and auperviaion by the jadgea, which the law hat 
provided over the power of arresting defendants. So far as the facts may be withhi 
the knowledge of the plaintiff, such as the existence of the debt and the maimar in 
which it was contracted, they most be stated positively ; hot so far as they Deeea- 
sarily rest on information derived from others, they must be so stated, when the 
sources and nature of the information are particularly set out» and good reaaoa is 
given, why a positive statement of them cannot be procured. 

The original affidavit, therefore, on which the order of arrest was obtained in this 
case, was defective, and did not warrant the defendant's arrest The other affidavits 
used on this motion do not supply the defect The only material additional aUafOi- 
tion contained in them is in reference to Churchill's affidavit in the courts of BAidii- 
gan. That affidavit is not so verified that it can be referred to as such on this mo- 
tion, and it is presented simply as a paper which the plaintiff is informed and be- 
lieves is a copy of one filed in Michigan. There is no statement of the foureea of 
that information, no means of the defendant's ascertaining whether such inforaatton 
had actually been received by the plaintiff, nor for the court's determining whether 
he was right in believing it. It is, in fact, liable to the same objection that ezista 
against the original affidavit, and both are defective, inasmuch *as they aubatitute tha 
belief of the party for that of the judge. The order of the special term mutt he af- 
firmed, with costs. Whitloek v. Roth, 5 Pr. R.» 143. 

§ 182. [157.] Security by plaintiff before order of arruU"^ 
Before making the order the judge shall require a writtep un- 
dertaking on the part of the plaintiff, with or without sureties, 
to the effect, that if the defendant recover judgment, the plain- 
tiff will pay all costs that may be awarded to the defendant, 
and all damages which he may sustain by reason of the arrest, 
not exceeding the sum specified in the undertaking, which 
shall be at least one hundred dollars. If the undertaking be 
executed by the plaintiff, without sureties, he shall annex 
thereto an affidavit that he is a resident and householder or 
freeholder within the Slate, and worth double the sum speci- 
fied in the undertaking, over all his debts and liabilities. 

This undertaking must be filed with the clerk of the court, (sec. 423,) but no 
copy need be served on the defendant. Leopold v. Poppenheimer, 1 Code Rep., 39. 
And the omission to serve a copy of the order of arrest, at the time of the arrest, is 
an irref^ularity only, and does not entitle the defendant to his discliarge. Keeler ▼. 
Belts, 3 Code Rep., 183. But the defendant may move for an order on the plain- 
tiff to serve him with a copy of the order of arrest, and his motion will be granted, 
with costs. Jb. Probably, however, to entitle him to costs, it will be held that he 
should first demand a copy ; and if it were refused him, then he would be entitled to 
have an order made, with costs. 

§ 183. [158.] Orderf when made^ and its form. — The order 
may be made to accompany the summons, or at any lime 
afterwards, before judgment. It shall require the sheriff of 
the county, where the defendant may be found, forthwith to 
arrest him and hold him to bail in a specified sum, and to re- 
turn the order at a time and place therein mentioned, to the 
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plaiDtiff or attorney by whom it shall be subscribed or en- 
dorsed. 

No copy of the Dodertaking oeed be delivered to the defendant. When the offi- 
cer iMoee the order of arrest* he. in pfiect, decides on the lufficieocy of the onderlak- 
iof , and soeh decition io res at/jvdieata. The code deprives the defendant of any 
benefit of exception to the sureties in personam ; the delivery therefore to him, of a 
copy of the andertaking, would be useless. Per Ulshoeffer, Judge. Leopold y. 
PmemUtmer. 1 Code Rep., 39. 

Id actions for penalties or forfeitures, given by statutOi an endorsement is required 
on the order, referring in general terms to the statute upon which the action is 
bffongbt 9R.S.,395, S.7. 

It is provided by statute, that process by which any action shall have been com- 
menced, and on which any defendant shall have been arrested, shall not be amend- 
ed in the return day thereof. 2 R. 8., 3d ed., 519. 

An order of arrest is not process, and not, it is believed, within this prohibition. 

Amount of bail. — Under the former practice the defendant's bail in actions for 
money demand, had to justify except in certain causes to double the amount of debt 
or damages endorsed on the writ. I Wend. 107, 2 Hill, 279, 1 Hall, 237 ; but in 
other actions, the amount was fixed by the judges, granting the order as is the 
practice now in all cases, and where the sum iu which the defendant was held to 
bail was too large, application might be made, and still may be made, to mitigate it, 
JImjiXiji^ v. Brown, 13 Johns. R., 425., section 204 of this code. Under the former 
practice the ordinary amount of bail was (500. Ballingall v. Burnie, 1 Hall, 237, 
and where since the code went into efiect, in an action for libel, it appeared that the 
libel was not of an aggravated character, and that one defendant was a permanent 
resident of the county, and a freeholder and honseholder therein, and that the other 
defendant was a permanent resident of* the said county, and a householder, the 
eoart on motion to reduce the amount of bail fixed the same at ||500. Baker v. 
Swackhamer, 3 Code Rep., 248, and where the defendant is a permanent resident, 
a less amount of security for his appearance is required than where the defendants 
are transient persons. lb, 

§ 184. [169.] Affidavit and order to be delivered to sheriffs 
and copy to defendant. — The affidavit and order of arrest shall 
be delivered to the sheriff, who, upon arresting the defendant, 
shall deliver to him a copy thereof. 

See note to section 182. 

§165. [160.] Arresti how made. — The sheriff shall execute 
the order, by arresting the defendant and keeping him in cus- 
tody, until discharged by law ; and may call the power of the 
county to his aid, in the execution of the arrest, as in case of 
process. 

The defendant is entitled to the liberties of the jail on giving a proper bond. 2 
B. 8. 352, 353. § 43 to 47. 

If the defendant escape voluntarily, the sheriff may retake him at any time before 
the return day named in the order, but not after. 4 M. S. 397, but if the escape be 
negligentt then the sheriff may retake the defendant at any time, even on a Sunday. 
1 Arch. Pr., B5. 1 Saund., 35. 6 Mod., 95. If the sheriff do not retake the defend- 
ant, he is liable to an action at the suit of the plaintiff for damages, 5 Johns. R. 182. 

^ 186. [161.] Defendant to be discharged on bail or deposit. 
— The defendant at any time before execution, shall be dis- 
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« 

charged from the arrest, either upon giving bail, or upon di 
positing the amount mentioned in the order of arrest, as pro-^ 
vided in this chapter. 

^ 187. [162.] Bail, how given. — The defendant may giv^ 
bail, by causing a written undertaking to be executed by tw(^ 
or more sufficient bail, stating their places of residence and 
occupations, to the effect that the defendant shall at all times 
ender himself amenable to the process of the court, during 
the pendency of the action^ and to such as may be issued to 
enforce the judgment therein, or if he be arrested for the cause 
mentioned in the third subdivision of section 179, and under- 
taking to the same effect as that provided by section 211. 

The followiugr persons cannot be bail : officers of the different conrts, as attomeji 
15 Johns. R., 535. 1 Wend., 35. Dou^., 467 n. Cowp., 828. Attorneys* partnea 
and clerks. 1 D. and R. 9. 2 East, 182. 1 H. Bl. 76. 2 ib. 349. 2 B. and P., 504. 
Sheriffs and their officers. 20 Johns. R., 129. 2 W. Bl., 799. 2 Stra., 890. 1 Cbitt 
R, 713. Turnkeys and jailers, 2 B. and P., 150. Persons who have been indemni- 
fied by the defendant's attorney. 1 Bing., 64-423. 1 B. & P., 103, and 1 Dowl. 
P. C, 1.; persons who have been once rejected as bail. 3 D. & R., 5. 1 Chit R. 
82, 676, and persons of infamous character. 4 T. R., 440. 1 Dowl. P. C, 183. 
3t6.,320. 2Chitt.,98. 

The sheriff is bound to take the bail, provided they are sufficient, and If he refbsed 
he was liable to an action.2 Saund. 61., c. (5.) 15 East, 320, 7 Johns. R., 138, 513, 
67 T. R., 355. 

^ 188. [163.] (Amended.) — Surrender of defendant. — ^At 
any time before a failure to comply with their undertaking, the 
bail may surrender the defendant in their exoneration, or be 
may surrender himself to the sheriff of the county where he 
was arrested, in the following manner : 

1. A certified copy of the undertaking of the bail shall be 
delivered to the sheriff, who shall detain the defendant in his 
custody thereon, as upon an order of arrest, and shall, by a 
certificate in writing, acknowledge the surrender ; 

2. Upon the production of a copy of the undertaking and 
sherifPs certificate, a judge of the court, or county judge, may, 
upon a notice to the plaintiff of eight days with a copy of the 
certificate, order that the bail be exonerated ; and on filing 
the order and the papers used on such application, they shall 
be exonerated accordingly. But this section shall not apply 
to an arrest, for the cause mentioned in subdivision 3 of section 
179, 80 as to discharge the bail from an undertaking given to the 
effect provided by section 211. 

The amendment is the addition of the part in italic. 
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§ 189. [164.] The same. — For the purpose of surrendering 
tbe defendant, the bail, at any lime or place, before they are 
Goally charged, may themselves arrest him, or by a written 
c^uthority, endorsed on a certified copy of the undertaking, may 
empower any person of suitable age and discretion to do so. 
% 190. [166.] Bail how proceeded against. — In case of failure 
to comply with the undertaking, the bail may be proceeded 
against, by action only. 

% 191. [166.] Bail how exonerated* — The bail may be exon- 
erated, either by the death of the defendant, or his imprison- 
ment in a State prison, or by his legal discharge from the obli- 
gation to render himself amenable to the process, or by his 
surrender to the sheriff of the county where he was arrested, 
m execution thereof, within twenty days after the commence- 
ment of the action against the bail, or within such further time 
as may be granted by the court. 

§ 192. [167.] Delivery of undertaking to plaintiffs and its 
acceptance or ryection by him, — Within the time limited for that 
purpose, the sheriff shall deliver the order of arrest to the 
plaintiff, or attorney by whom it is subscribed, with his return 
endorsed, and a certified copy of the undertaking of the bail. 
The plaintiff, within ten days thereafter, may serve upon the 
sheriff, a notice that he does not accept the bail, or he shall be 
deemed to have accepted it, and the sheriff shall be exonerated 
from liability. 

§ 193. [168.] (Amended.) — Notice of justification. — New 
hail. — On the receipt of such* notice, the sheriff or defendant 
may, within ten days thereafter, give to the plaintiff or attor- 
ney by whom the order of arrest is subscribed, notice of the 
justification of the same or other bail, (specifying the places of 
residence and occupations of the latter,) before a judge of the 
court, or county judge,t at a specified time and place ; the 
time to be not less than five, nor more than ten days thereaf- 
ter. In case other bail be given, there shall be a new under- 
taking in the form prescribed in section 187. 

* The amendment consiite in strikiug oat the wordi "copy of the undertaking and** 
at the part where an atteriek is placed, and the words <* justice of the peace' ' where 
IB obelisk is placed. 
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^ 194. [169.] Qualifications of haU^— The qaalifications of 
bail must be as follows : 

1. Each of thetn must be a resident} and householder or 
freeholder within the state. 

2. They must each be worth the amount specified in the 
order of arrest, exclusive of property exempt from execution, 
but the judge, or a justice of the peace on justification, may al- 
low more than two bail to justify severally in amounts less 
than that expressed in the order, if the whole justification be 
equivalent to that of two sufficient bail. 

See, note to section 187. 

§ 196. [170.] Justification of bail. — For the purpose of jus- 
tification, each of the bail shall attend before the judge, or a 
justice of the peace, at the time and place mentioned in the 
notice, and may be examined on oath, on the part of the plain- 
tiff, touching his sufficiency, in such manner as the judge or 
justice of the peace in his discretion may think proper. The 
examination shall be reduced to writing and subscribed by 
the bail, if required by the plaintiff. 

The bail must jastify in the county where the defendant shall hare been arretted, 
or where the bail reside. Rule 89 of the supreme court rules. 

§ 196. [171.] Allowance of bail. — If the judge or justice of 
the peace find the bail sufficient, he shall annex the examina- 
tion to the undertaking, endorse his allowance thereon, and 
cause them to be filed with the clerk ; and the sheriff shall 
thereupon be exonerated from liability. 

§197. [172.] Deposit of money with the sheriff. — The de- 
fendant may, at the time of his arrest, instead of giving bail, 
deposit with the sheriff the amount mentioned in the Qrder. 
The sheriff shall thereupon give the defendant a certificate of 
the deposit, and the defendant shall be discharged out of cus- 
tody. 

§ 198. [173.] Payment of money into court by the sheriff. — 
The sheriff shall, within four days after the deposit, pay the 
same into court ; and shall take from the officer receiving the 
same two certificates of such payment, the one of which he 
shall deliver to the plaintiff, and the other to the defendant. 
For any default in making such payment, the same proceed- 
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ings may be had on the official bond of the sheriff to collect the 
sam deposited, as in other cases of delinquency. 

§ 199. [174.] Substituting bail for deposit. — If money 
be deposited, as provided in the last two sections, bail may 
be given and justified upon notice, as prescribed in section 

193, any time before judgment; and thereupon the judge be- 
fore whom the justification is had, shall direct, in the order of 
allowance, that the money deposited be refunded by the sheriff 
to the defendant, and it shall be refunded accordingly. 

§ 200. [176.] Money deposited^ how applied or disposed of. — 
Where money shall have been so deposited, if it remain on 
deposit at the time of an order or judgment for the payment of 
money to the plaintiff, the clerk shall, under the direction of the 
court, apply the same in satisfaction thereof) and after satisfy- 
ing the judgment, shall refund the surplus, if any, to the de- 
fendant. If the judgment be in favor of the defendant, the 
clerk shall refund to him the whole sum deposited and remain- 
ing unapplied. 

^201. [176.] Sheriff when liable as bail; and his discharge 
from liability. — If, after being arrested, the defendant escape 
or be rescued, or bail be not given or justified, or a deposit be 
not made instead thereof, the sheriff shall himself be liable as 
bail. But he may discharge himself from such liability, by 
the giving and justification of bail, as provided ig sections 193, 

194, 195 and 196, at any time before process against the per- 
son of the defendant, to enforce an order or judgment in the 
action. 

See note to ■ection 185. 

% 202. [177.] Proceedings on judgment against sheriff. — If 
a judgment be recovered against the sheriff upon his liability 
as bail, and an execution thereon be returned unsatisfied, in 
whole or in part, the same proceedings may be had on the offi- 
cial bond of the sheriff, to collect the deficiency, as in other 
cases of delinquency. 

§ 203. [178.] Bail liable to sheriff. — The bail taken upon 
the arrest, shall, unless they justify, or other bail be given or 
justified, be liable to the sheriff by action, for damages which 
he may sustain by reason of such omission. 



168 

^ 304. [179.] Motion to vacate order of arrest f or reduce bail, — 
A defendant arrested may, at any time before thejustiBcation 
of bail, apply, on motion, to vacate the order of arrest, or to 
reduce the amount of bail. 

This sectiou it identical with section 179 in the code of 1848. 

The motion to vacate need not necessarily be made to the judge wbogrmntedtlia 
order. Dunaher v. Meyer t 1 Code Rep., 87. 

If it be shown that the ** removing" is not with the Intent to take np a readenee 
out of the State, the order of arrest will be vacated. Bropky v. RodgerM, 7 Ldg, 
Obe., 152. 

In Baker Y. Swaehamer, 3 Code Rep., 248, 5 Pr. R., 251, it waa held that when 
an order of arrest is granted on an affidavit showing the existence of a aofficieiit 
cause of action, and that it is one of the causes of action mentioned in sectioo 179, 
the order will not be vacated because the affidavit does not show any cause, and no 
cause exists, which would have justiBed the arrest under the former system of prae* 
tice. Thus, in an action for libel, if the affidavit merely show that a oaoae of aotioa 
exists, it is sufficient to sustain the order. And per Morse, J.: "Theprorisioo ia 
section 204, when read in connection with section 205, evidently provides for a oaae 
where a sufficient cause of action is not set out in the plaiutiflT's affidavit, or one not 
coming withiu the 179th section. This goes upon the ground that a judge may make 
a mistake in granting the order. That &is was intended by the legislatore will bo 
more apparent wheu we see that section 205 provides for the .case where the defend- 
ant moves upon affidaviu, and most palpably implies that defendant may move to 
vacate or reduce without affidavits ; that is, upon the plaintiff's own showing.*' 

And where the defendant did not move to discharge the order for arrest nntal 
after bail was perfected, but there was no exception to or justification of bait. 

The plaintiff contended that the defendant was too late in his motion. The oaseo 
to which he referred, 5 Cow., 15, and 7 Cow., 366, only show that a mere irregnlarity 
in the form of a capias may be waived by putting in bail, and the case in 1 John. 
Cas., 393, held, that in a suit commenced by capias issued August 20, but returnable 
in the following October, the defeudaut could not show at the trial that the eanae of 
action arose on the 24th of August ; that must have been on the ground that the 
placitum of the niti priu8 record was of October term, and not to be contradicted. 

This section expressly authorizes the defendant to make the motion any time before 
the justification of bail. If he cannot make it after putting in bail, he must lie in 
jail until his motion is decided, or lose all opportunity of making it ; the law cannot 
be so unjust. But if, after being at large ou bail, he takes another step in the cause 
which, from its nature, assumes that it was proper to require bail — as by causing his 
bail to justify — then it may well be considered that he has waived any objection to 
being held to bail. But iho mere inactivity of allowing the time to expire for the 
opposite party to except to bail without the defendant's moving in the mean time, la 
no waiver ; the waiver must be by some act of the party waiving, or by a very long 
acquiescence. Barber v. Hubbard^ 3 Code Rep., 156, 168. 

A motion to vacate an order of arrest will not be granted on an affidavit denying 
the plaintiff's cause of action, or impeaching the plaintiff's affidavit, by showing that 
the plaintiff has sworn differently on another occasion. Martin v. Vanderlip, 1 Code 
Rep., 41. 3 Pr. R., 265. Adams v. Mills, i6., 219, 

But in Barber v. Hubbard. 3 Code Rep., 156, 168, it was held, that on a motion 
to discharge an order of arrest, the defendant may in an action on contract, introduce 
affidavits denying the case made by the plaintiff's affidavits ; thus, where the order 
of arrest was made on an affidavit stating that when the defendant purchased the 
goods, for which the actiou was brought, he alleged that he was not indebted to a 
firm of Newton, and yet, that iu fact he was indebted to that firm, and had since 
made an assignment to it, and that the sale made to the defendant was for cash. The 
defendant moved to vacate the order of arrest, on affidavit denying that the sale was 
for cash, and denying the making the representation alleged, and further, that he had 
dealt for credit with the plaintiffit for several years. The plaintiff's counsel insisted 
that no affidavit was admissible, except by way of admission and avoidance of the 
facts sworn to by the plaintiff, but Morse, J., said : This may have been formerly 
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tbt rala in aetioni of contraet, to far as related to the allegation of iDdebtednesi, bnt 
the common pleas in England allowed contradictory affidavits io actions for tort— 
Pvtsridorff on Bail, 194 ; and our own court has also allowed them, in an action for 
the iHHi-delivery of goods against the captain of a ship, Spencer, J., saying, that the 
Bolion to discharge, being a new application, founded on a notice, the plaintiff might 
file lupplemenUl affidavits, (4 J. R., 307, Watkinton v. Laughlin,) The case, how- 
erer, was decided on the sufficiency of the original affidavit. 

So in 5 J. R., 362, Hart v. Faulkenevt where the defendant moved that an 
MOBeretor be entered on the bail piece, the court said, " this is an original application 
to the court, and counter affidavits are admissible according to the established course 
of practice," and the court heard the plaintiff's affidavits. 

10 20 J. R., 337, Norton v. Barnvm, in an action for a libel, the court held, that the 
jrftintiff could not produce affidavits to cure defects in his original affidavit. It did 
not decide that the defendant might not produce affidavits in such case, nor that the 
ptiintiff could not produce affidavits then, to nietain his case as originally made. 

In 2 J. R., 100, Welch v. Hill, the affidavit of plaintiff was not positive, and the 
eoort said that " as to receiving counter affidavits in such cases, the practice was 
settled in Clawn v. Llyde, in 1801, when the court decided that a judge at his cham- 
benmightj^n his discretion, adroit or refuse counter affidavits according to cireum- 
itances. This case is approved in 6 Wend., 524, Jordan v. Jordan ; the court add- 
ing that a positive affidavit of indebtedness cannot be contradicted, but it ma|^ be 
eonfessed and avoided. 

Now, a defendant cannot be arrested merely on an affidavit of indebtedness, but 
something in the nature of a fraud must be the ground of arrest ; and the plaintiff 'a 
own affidavit is sufficient to authorize the order ; a copy of the affidavit is to be deliv- 
ered to the defendant when be is arrested (Code § 184,) undoubtedly with the view 
that he may not ouly be apprised of the charge, but may the better answer it. Sec- 
tions 204 and 205 of the code, authorize the defendant to apply on motion to vacate 
tho order of arrest, or to reduce the amount of bail, and to use affidavits on such 
motion ; and if he does so, but not otherwise, the plaintiff may oppose the motion by 
affidavits, in addition to those on which the arrest was made. 

The code sets uo limit to the matters to be contained in the affidavits on either 
side. If it had been intended that the defendants should be limited to matters con- 
foMing the truth of all the plaintiff's allegations, and merely avoiding them, that 
would probably have been expressed. That rule might be very intelligible, so far as 
the debt is concerned, but it would be somewhat difficult to conceive how an honest 
defendant could admit the fraud which was the cause of his arrest, and yet shuw new 
matter in avoidance of the arrest. Fraud w indeed a matter of intention, and to be 
judged of by circumstances to be stated to the court, yet those are probably all much 
more in the knowledge of the defendant than of the plaintiff— and as the defendant 
may state such as he considers favorable to himself, there is no good ground why he 
should not also be allowed to contradict such as the plaintiff has alleged. 

In this, we but follow the analogy that has been allowed on a motion to vacate an 
order of attachment where the defeudant, charged with absconding, has been allowed 
to disprove the charge, though the code made no provision for such a case. Morgan 
V. Avery, 2 C. R., 92, 121. And the final result of that case shows how unjust a 
diflerent rule would have been. 

We also follow the analogy in the case of injunctions, and of proceedings under 
the non-imprisonment act of 1831. 

The language of the code as to the mode of the defendant's moving to dissolve an 
injunction, and of the plaintiff's opposing that motion, is almost identical with that 
used as to the motion to discharge from arrest. See sections 205 and 226. No one 
questions that in the ease of an injunction the defendant may deny the whole of the 
allegation on which it was granted. 

Under the non- imprisonment act, the right to the defendant to controvert the 
charges of fraud is expressly given to him — 1 R. S., 809, section 7, 2d Ed , and 
the causes of arrest under the code are substantially the tame as under that act. 
The freedom of the citizen is against allowing bis imprisonment without an oppor- 
tunity even to deny or disprove it — for if the plaintiff pleases, after alleging the fraud, 
to limit his complaint to the matter of contract, he may do so, and then the defendant 
can raise no issue as to the fraud." 

la an actien to recover the possearion of personal property, the plaintiff claimed 

11 
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the immediate delivery of the property, and served the sheriff with the affidaTit, notiec 
and undertaking mentioned in sections 207, 208, and 209. The defendant excepted 
to the sureties in the undertaking, and they omitted to justify. The sheriff returnee 
that the property in question had been concealed or removed, so that the same eoolc 
not be taken by him: on this the plaintiff obtained an order of arrest, and th( 
defendant was arrested. On motion to vacate the order of arrest, held, that tbi 
defendant was not entitled to his discharge from custody or to have the action discon- 
tinued, either because the plaintiff's sureties omitted to justify, or on showing tha 
such sureties were insufficient or insolvent. That on such a motion the sheriff's re< 
turn is prima fade evidence that the property has been concealed or removed to pre- 
vent its being taken ; but the defendant may rebut the presumption thns raised, aw 
on its appearing that the defendant neither concealed, removed, nor dispoeed of th( 
property, to prevent its being taken, the court will vacate the order of arrest. ManUi 
V. Patersofty 3 Code Rep., 89. 

Where goods have been taken from the defendant and delivered to the plaintiff 
the court has no power to order the return of the goods, because the plaintiff*i 
sureties are insufficient or insolvent. lb, 

^ 205. [180.] Jiffidavits on motion. — If the motion be made 
upon affidavits on the part of the defendant, but not otherwise, 
the plaintiff may oppose the same by affidavits or other proofs, 
in addition to those on which the order of arrest was made. 

This section is indentical with section 180, in the code of 1848. 

The affidavits which a plaintiff may use on opposing a defendant's motion to va* 
cate an order of arrest, founded on " affidavits or other proofs," are such tm mee 
and repel such affidavits or other proof. Martin Y.Vanderlipy 1 Code Rep., 41. i 
How. Pr. R., 2G5. Adams v. Mills, ib. 219. 

Where a defendant moves to vacate an order of arrest on the ground of defed 
in the original affidavit, the sole question is, whether the affidavit thus assailed an* 
tborized the granting the order of arrest. Jb. 

The plaintiff cauuot 'introduce supplementary affidavits to supply defects in the 
affidavit on which the order of arrest was granted. Ib. and Norton v. Barnum, 2C 
Johns. R., 337. 

The principles of the former practice as to affidavits to hold to bail, Bhowin{ 
cause of action ; and counter affidavits remain the same under the code as formerly 
The former practice was not to receive counter affidavits where the indebtednesi 
was sworn to positively. Jordan v. Jordan, 6 Wend., 524. Welch v. HUl, 2 J. 
R., 100. 

The defendant might show any matter in evidence, as an insolvent's discharge, 
privilege from arrest, and the like. 2 East. 453. 6 Wend., 524. 

See note to last preceding section of this code. 



Chapter II. 
Claim and delivery of persona I projjerty.* 

S«CTiMi 306. Deli? ery of peraonal property, when it may be claimed. 

207. AfCdaTit and its requisites. 

208. Requisition to sheriff, to take and deliver the property. 

209. Security on the part of the plaintiff, and justification. 

SlO. Exception to sureties and proceedings thereon or on failure to except* 

2n. Defendant when entitled to re-delivery. 

212. Justification of defendant's sureties. 

213. Qualification and justification of sureties. 

214. Property, how taken when concealed in building or inclorare. 

215. Property, how kept. 

216. Claim of property by third person. 

217. Notice and affidavit, when and where to be filed. 

^ 206. [181.] Delivery of personal property ^ when it may be 
clatmed. — The plaintiff, in an action to recover the possession of 
Personal property may, at the lime of issuing the summons, 
Of at any time before answer, chiim the immediate delivery 
of such property as provided in this chapter. 

§ 207. [182.] Affidavit and its requisites.-^W here a deliv- 
eiy is claimed, an aflSdavii must be made by the plaintiff, or 
by some one in his behalf, showing, 

1. That the plaintiff is the owner of the property claimed, 
(particularly describing it,) or is lawfully entitled to the pos- 
session thereof, by virtue of a special property therein, the 
fectfi in respect to which shall be set forth ;* 

*'* There is no doubt that this chapter is intended as a substitute for t'le provi- 
siooal relief theretofore obtained in the action of replevin.'' Per Saudford, J., in 
R^erU ▼. Randall, 5 Pr. R., 327, 332, 335. j 

The actions for injuries by ^ to property, and claims to recover the possession of ^^^J[S^ 
personal property, are under section 167, and substantially different causes of action. 
These actions are what were formerly known by the respective name of trespass 
ds bonis asportatis and replevin, and these actions under the present as well as the 
former practice, are concurrent actions, the same state of facts sustaiuinf; the action 
in either form— it is the judgment demanded which determines to which class it 
belongs, and where the complaint ssks for damages and not for the possession or re- 
tom of the property, the action comes within the class which was formerly denomi- 
nated trespass. (Sect. 167, sub. 6,) and not repltfvin, (sect. 167, sub. 3,) and therefore 
the plaintiff in such a case is not entitled to the benefit of the proceediuf^ provided 
by this chapter, to obtain the immediate delivery of the property. Spalding r. 
Spalding, 1 Code Rep. 64. 3 Pr. R., 297, and see Dows v. Green, 3 Pr. R., 377. 
Has the court power to amend in fuch a case 7 See note to section 173, and 
•meodinent to § 172. 
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2. That the property is wrongfully detained by the de- 
fendant ; 

3. The alleged cause of the detention thereof, according to 
his best knowledge, information and belief; 

4. That the same has not been taken for a tax, assessment 
or fine, pursuant to u statute ; or seized under an execution 
or attachment against the property of the plaintiff; or if so 
seized, that it is, by statute, exempt from such seizure; and 

6. The actual value of the property. 

Where an affidavit stated that the property in diapnte was taken in ezeontion by 
the sheriff of Niagara county, under an execution against the property of the plain- 
tiff, and stated further that, *' the property was exempt from seizure on snch ezecu- 
tion ;'' but no facts were stated, bringing it within any statutory exemption, on mo- 
tion to set aside the proceedings ; The court, Sill, J., said : the affidavit does not 
conform to the requirements of the statute. Under the former practice, the plaintiff 
or S9me one on his behalf was required to make an affidavit, ** 9tating " among other 
things, that the property had not been seized under any execution against tbe plain- 
tiff. The code requires, if the property has been seized under an execution, an 
affidavit *< thawing " ** that is exempt from such seizure." The words *' «fal« *' and 
** thow** have a different legal signification. Stating a case to be within the par- 
view of a statute is simply alleging that it is while thawing it to be so, consiata of a 
disclosure of the facts which bring it within the statute. The effect of the code iato 
bring affidavits of this kind within the rules which prescribe the mode in which facts 
must be stated in an affidavit of cause of action, rather than those applicable to affi- 
davits heretofore used in replevin suits. Spalding v. Spalding, 3 Pr. R., 297-301. 
1 Code Rep., 64, as to amending the affidavit. See section 173 and note. 

But Gridley, J., in a subsequent case said he differed from Mr. Justice Sill iu think- 
ing that by the substitution of the word " showing^'** for " stating" the legislature 
intended to change the law, and referred to 2 Cainea* easeain errar, 143, 3 Hill, 380, 
and 24 Wend., 46. And held, that where property has been seized under an exeoo- 
tion the affidavit must ** show'' that the property is by statute exempt from snch 
seizure. Roberts v. Willardy 1 Code Rep., 100. ' And the fact of such exeroptkm 
is 'sufficiently ** shown" by ** an allegation" that the property is so exempt, but an 
allegation of the party that '* he believes,*' the property is so exempt is insufficientf 
unless it be added that such belief is founded on a knowledge of the law or the ad- 
vice of counsel cognizant of all the facts of the case. lb. 

A defendant by appealing in the action waives any irregularity in an affidavit 
made pursuant to this section. 76. 

The court of common pleas for the city and county of New- York held, that in 
an action respecting the right of personal property, in which the plaintiff claims to 
have the property delivered to him, an affidavit by him that he is the ** owner," of 
the property is sufficient without setting out the facts proving such ownership. 
Burns v. Robbinst 1 Code Kep., 62. 

In such an action the sheriff must indorse his approval on the undertaking. lb. 

A plaintiff cannot be a surety. Jb. 

The undertaking cannot be idtered unless with the consent of the surety first ob- • 
tained. lb. 

On sufficient cause being shown, further time may be allowed for the sureties to 
justify. Jb. 

Where the undertaking was signed by one Graham, who was described iu the 
body thereof as the surety, and also by the plaintiff, whose name was not mentioned 
in the body of the undertaking, held, that the sheriff might erase the plaintiff's 
name, and if he originally required two sureties the name of another aurety must 
bo added. lb. 

The proeeoding for the claim and delivery of personal property under the oodo 
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of proeedam cannot be maintained agrainst a peraon who has parted with the poc- 
■MMon and coDtrol of the property sought, before the auit waa commenced. Roberts 
T. Randell, 5 Pr R., 327, 3 Code 190, see Van NesU v. Cottotert 5 Pr. R., 148, in 
vliich the aapreme court in effect held otherwiae. In this oaae the auit waa brought 
to recover poesesaion of a Tezaa bond, which aa the plaintiff's papers showed, had 
beeo sold by the defendant two months before the snit The court decided that the 
proceeding under this title could not be had. » 

^ 1208. [183.] RtquisUion to sheriff to take and deliver the 
property. — The plaintiff may^ thereupon, by an endorsement 
ID writing upon the affidavit, require the sheriff of the county 
where the property claimed may be, to take the same from the 
defendant, and deliver it to the plaintiff. 

^ 209. [184.] Security on the part of the plaintiff ^ andjtuti' 
fication. — Upon the receipt of the affidavit and notice, with a 
written undertaking, executed by one or more sufficient sure- 
ties, approved by the sheriff to the effect that they are bound, 
in double the value of the property as stated in the affidavit, 
fbr the prosecution of the action, for the return of the property 
to the defendant, if return thereof be adjudged, and for the 
payment to him of such sum as may, for any cause, be re- 
covered against the plaintiff, the sheriff shall forthwith take 
the property described in the affidavit, if it be in the posses- 
sion of the defendant or his agent, and retain it in his custody. 
He shall also, without delay, serve on the defendant a copy of 
the affidavit, notice and undertaking, by delivering the same 
to htm personally, if he can be found, or to his agent from whose 
possession the property is taken ; or if neither can be found, 
by leaving them at the usual place of abode of either, with 
some person of suitable age and discretion. 

^210. [185.] Exception to sureties and proceedings thereon, 
or on failure to except. — The defendant may, within three days 
after the service of a copy of the affidavit and undertaking, 
give notice to the sheriff that he excepts to the sufficiency of 
the sureties. If he fail to do so, he shall be deemed to have 
waived all objection to ihem. When the defendant excepts, 
the sureties shall justify on notice in like manner, as upon bail 
on arrest. And the sheriff shall be responsible for the suffi- 
ciency of the sureties, until the objection to them is either 
waived as above provided, or until they shall justify, or new 
sureties shall be substituted and justify. If the defendant ex- 
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cept to the sureties, he cannot reclaim the propertji as yp€^ 

vided in the next section. 

^211. [18G.] Defendant when entitled to re-Mivery. — K ^ 
any time before the delivery of the property to the plaiD 
tiff, the defendant may, if he do not except to the sureties o- ^^ 
the plaintiff, require the return thereof, upon giving to tht 
sheriff a written undertaking, executed by two or more 
cient sureties, to the effect that they are bound in double tb( 
value of the property, as stated in the affidavit of the plaintiff, 
for the delivery thereof to the plaintiff, if such delivery be ad- 
judged, and for the payment to him of such sum as may, for 
any cause, be recovered against the defendant. If a return 
of the property be not so required within three days after tbe 
taking and service of notice to the defendant, it shall be de- 
livered to the plaintiff, except as provided in section 216. 

^212. [187.] Justification of defendant ituretiei. — Tbe de- 
fendant's sureties, upon a notice to the plaintiff of not less than 
two nor more than six days, shall justify before a judge or jus- 
tice of the peace, in the same manner as upon bail on arrest ; 
upon such justification, the sheriff shall deliver tbe proper^ 
to the defendant. The sheriff shall be responsible for tbe de- 
fendant's sureties, until they justify, or until justification is 
completed or expressly waived, and may retain the property 
until that time, but if they or others in their place, fail to jus- 
tify at tbe time and place appointed, he shall deliver the prop- 
erty to the plaintiff. 

'§213. [IBS.] Qualifications and justijication of sureties.*-^ 
The qualifications of sureties and their justification, shall be 
as are prescribed by sections 194 and 195, in respect to bail 
upon an order of arrest. 

^214. [1S9.] Property how taken when concealed in building 
or inclosure. — If the property or any part thereof be concealed 
in a building or inclosure, the sheriff shall publicly demand 
its delivery. If it be not delivered, he shall cause the building 
or inclosure to be broken open, and take the property into bis 
possession ; and if necessary, he may call to his aid the power 
of his county. 

^215. [190.] Property how kept. — When the sheriff shall 
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bav'e taken property, as in this chapter provided, be shall keep 
it in a secure place, and deliver it to the party entitled there- 
to, upon receiving bis lawful fees for taking, and his neces- 
aaiy expenses for keeping the same. 

§ 216. Claim of property by third person. — ^If the prop- 
erty taken be claimed by any other person than the de- 
fendant or his agent, and such person shall make affidavit of 
bis title thereto and right to the possession thereof, stating the 
grounds of such right and title, and serve the same upon the 
sheriff; the sheriff shall not be bound to keep tlie property, or 
deliver it to the plaintiff, unless the plaintiff on demand of him 
or bis agent, shall indemnify the sheriff against such claim by 
ao undertaking, executed by two sufficient sureties accompa- 
nied by their affidavits, that they are each worth double the 
value of the property as specified in the affidavit of the plain- 
tiff, and freeholders and householders of the county. And no 
claim to such property by any other person than the defendant 
or his agent, shall be valid against the sheriff unless made as 
aforesaid, and notwithstanding such claim, when so made, he 
may retain the property a reasonable time to demand such 
indemnity. 

^217. Notice and affidavit, when and where to be Jiled.'^ 
The sheriff shall file the notice and affidavit with his pro- 
ceedings thereon, with the clerk of the court in which the ac- 
tion is pending within twenty days after taking the property 
mentioned therein. 

Chapter III. 



Injunction.^ 

Section 218. Writ of injanction abolished, and order substituted. 

219. Injanction, iu what cases granted. 

220. At what time it may be granted. 

221. Notice, when required. Temporary injunction. 

222 Security upon injunction. Damages, how ascertained. 

223. Order to show cause why injunction should not be granted. 

224. Security, upon injunction to suspend business of corporation. 

225. Motion to vacate or modify inju notion. 

226. Affidavits, on motion. 

* Th» chapter substitates an order for the writ heretofore used, and deBnM 
the cases in which it may be granted, the latter being the same as were established 



176 

^ 218. [191.] Writ of injunction abolished and order tuhitir 
tuted. — The writ of injunction as a provisional remedy is 
abolished; and an injunction by order is substituted therefor* 
The order may be made by the court in which the action is 
brought, or by a judge thereof, or by a county judge, in the 
cases provided in the next section ; and when made by a judge 
may be enforced as the order of the court. 

See, note to eectioo 403 as to when the injunction order may be granted by a 
coonty judge, 

^219. [192.] Injunction in what casa granted.T^Where it 
shall appear by the complaint, that the plaintiff is entitled to 
the relief demanded, and such relief, or any part thereof, con* 
sists in restraining the commission or continuance of some act, 
the commission or continuance of which, during the litigation, 
would produce injury to the plaintiff, or when during the liti* 
gation it shall appear that the defendant is doing, or threatens, 
oris about to do, or procuring or suffering some act to be done 
in violation of the plaintiff's rights, respecting the subject of 
the action, and tending to render the judgment ineffectual, a 
temporary injunction may be granted to restrain such act. 
And where, during the pendency of an action, it shall appear 
by affidavit, that the defendant threatens, or is about to re- 
move, or dispose of his property, with intent to defraud bis 
creditors, a temporary injunction may be granted to restrain 
such removal or disposition. 

On a motion before Edmonds, J., to dissolve an injunction issued to stay summary 
proceedings by the defendant, to remove the plaintiff from certain premises. l*he 
court said : The only question which it is necessary for me to consider in this case is, 
whether the code has made any alteration in the law which would formerly have 
governed it. 

My confidence in the correctness of the opinion expressed in fmith y. Moffat has 
been unshaken by anything which has been urged on this argument, but whether a 
new state of the law governing the case, has not arisen under the code, is another 
question. 

in our court of chancery. It does not create a new remedy. On the contrary, it 
recognizes the injunction as an existing provisional remedy. Its character, as a mode 
of equitable relief, is not at all altered or impaired. Linden v. Fritz, 3 Code Rep., 
164, 106, 5 Pr. R., 188, 191, and see note to section 69 of this code. 

The injunction order must be personally served, and the original produced and 
shown to the party served at the time of the service, unless the court make an order 
to dispense with personal service. A neglect to serve the summons in the action 
and the injunction order on some of the defendants, is not a ground for dissolving the 
injunction as to those served. 5 Paige 85. 

So long as an injunction is in force it must be obeyed, notwithstanding it may 
have been improperly or irregularly itsued. 2 hdw. Oh. R., Ib8, 4 Paige, 444. 
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Befoni the code it was a well established rale, that aa injanction would not-issne, 
to restrain a trespass, unless it would work an irreparable injury, or a destruction of 
the fieehold for the oses to which it was devoted, or to prevent a multiplicity of 
nits. Hart ▼. Mayor of Albany, 9 Wend., 570. Livingtton v. Livingston, 6 John., 
C. R., 497. Jerome v. Roee, 7 id., 315. 

Bot now, by section 219 of the code, an injunction may issue wherever the com- 
misBion of the act complained of, during; litifration, would ** produce injury to the 
pIsiDtiff.*' lo this respect the code of 1849 differs materially from that of 1848. In 
the latter the provision was that an injunction mij^ht issue to restrain the commission 
or cootinnaoce of an act, the comm ssion or continuance of which would produce 
great or irreparable injury to the plaintiff. Code of 1848, section 192. Code of 1849, 
section 219. 

This enactment very greatly enlarges the power of the court in the use of a pre- 
liminary injunction, and removes the inquiry which formerly was always made, 
namely, whether the injury was irreparable iu its character or would destroy the free- 
hold. Now it is enough to warrant the issuing of an injanction to show that any in- 
jury would be produced to the plain tiff. 

Bat this is not all the change in the law which this provision of the code has 
wrought. Its language is very unequivocal, and plainly reaches the case now be- 
fore me, for the simple reason that the provision of the Revised Statutes (2 R. S., 
516, section 47,) which enacts that the proceedings to remove a tenant shall not be 
•tayed or suspended by any writ or order of any court or officer, is plainly incon- 
nstent with the provision of the code, which authorizes an injunction in any case 
where the act complained of would produce any injury to the plaintiff; and by 
leetion 468 of the code, all statutory provisions inconsistent with that act are 
repealed. 

So that henceforth on an application for an injunction, the inquiry is not to be, as 
formerly, whether the act complained of would work an irreparable injury or the 
destmction of the freehold, or whether it proceeded from an attempt to remove a 
tenant holding over, but simply whether it would produce injury to the plaintiff. 

If the act is clearly right and proper it could not properly be said to produce injury 
to the plaintiff, but to be, the removal or prevention of an injury which he was produc- 
ing to the other side. And hence the inquiry, and the only oue, it nppears to me, 
which under the code can be made, is whether the act which is sought to be restrained 
b lawful or not 

This is a very extraordinary power to be conferred on any court, and it may well be 
doubted how far it was expedient or necessary to grant it. But that is a question 
with which we have nothing to do. That is reserved for other and wiser heads. 

I must, therefore, inquire in this case whether the defendant's proceedings, which 
are restrained by the injunction, were according to law ; and on this point, it appears 
to me very clearly that they were not. 

Under this state of things and this new condition of the law, it is doubtless pro- 
per to restrain an act unlawful in itself, and which must produce an injury to the 
plaintiff. Cure ▼. Crawford, I Code Reports, N. S , 18 ; but it has been held, that 
although to authorize an injunction there should not only be a clear violation of the 
plaintiff's rights, but* the rights themselves should be certain, and capable of being 
dearly ascertained. Olmeiead v. Loomie, 6 Barb. S. C. R., 152. Yet, courts of 
sqaity will interfere by injunction to restrain waste or trespass, and to prevent injury 
to land, even where the title is in dispute and the right is doubtful, if the waste 
or trespass will be attended with irreparable mischief, or if, from the irresponsibility of 
the defendant or otherwise, the plaintiff cannot obtain relief at law. Such interference 
is based upon the ground of preventing irreparable mischief, and the destruction of 
the sobstance of the inheritance. Slpear v. Cutter, 2 Code Rep., 100. 

And an injunction was sustained where the plaintiff alleged that he was owner 
of the premises, that the defendant was committing waste by cutting down timber, 
Sse,, which would be an irrreparable injury, and that he was insolvent, notwlth- 
stsnding the defendant was in possession as tenant, under a decision in summary 
proceedings to recover possession of land by a county judge, which the plaintiff 
defended, but had carried by certiorari to the supreme court for review, and which 
was pending and undetermined. Jb, 

An injunction cannot now be issued in one action to stay the prosecution of an- 
other. Dederiek ▼. Uoyeradt, 3 Code Rep , 86. 4 Pr. R., 350. 
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If the commenoenieDt or pendency of one fait furnishee a reanon for aUyiM fn^ 
ceediAffs in another, an application should be made for a stay of proceedinga. lb. 

And each application should be made in the suit in which the proceediiigi m 
•ought to be stayed, and upon notice where the defendant has answered, lb. 

A general creditor of insolvent general partners, may on complaint and answtf, 
where ihc debt is not denied, have an iujauction to protect the partnership property 
and assets, and a receiver appointed. Dillon v. Horn, 5 Pr. R., 35. 

But an injunction cannot be granted under the first branch of this section* onlMi 
the complaint contains a demand for it, as part of the relief sought. Nor can it be 
granted under the second branch of this section', nnless the act to be prevented shall 
*'tend to render the judgment" which is obtained, ''ineflTectnal." U aeem* that 
under this latter branch of the section, the necessity should arite during litigatioD. 
Hovey v. M*Crea, 4 Pr. R., 31. 

Thus, where ptaintifl& moved for an injunction to restrain the defendant fhm 
proceeding in an action of ejectment, and demanded in their complaint (after setting 
out an agreement to convey the premises to plaintiffs,) relief as follows: ** Where* 
fore the said plaiutiifd demand judgment that said J. M'G. shall fulfil his said agree- 
ment, and give them a deed of the said premises." Held, that an injunction eodd 
not be granted, lb. 

Where a complaint prayed a forfeiture of a lease for breach of a covenant, and 
an injunction to restrain a continuance of the alleged breach, and an injunction had 
been granted, the court, on motion to vacate the injunction, ordered the plaintiff to 
elect either to retain his injunction, or to proceed in the suit for a forfeiture. Linden 
V. Fritz, 3 Code Rep., 165. 

A complaint, founded on a trespass to lands by cutting wood, &c., and claiming a 
certain sum for damaj^es, does not come within this section, and plaintiff cannot have 
an injuuction restraining the defendant from cutting the wooid, &c., pending the 
litigation. He can only recover a sum of money by way of damages. Townsend ▼. 
Tanner, 2 Code Rep., 6, 3 Pr. R., 384. 

A motion for an injunction may be made at general term. Drake ▼. Hudeon 
River R, R. Co.^ 2 Code Rep., 67. But it is improper to grant an injunction, where 
the question involved has already been decided at a special term, a distinct soit 
being an irregular mode of obtaining a review of that decision. Where a party has 
a sufficient remedy in an action for trespass, and it does not appear thai the injury 
is irreparable, an injunction ought not to be granted. Livingston v. Hudson River 
R. Co., 3 Code Rep., 143. 

Where it is intended to apply for an injunction on a complaint, verified by an 
agent or attorney of the plaintiff, and any necessary allegation is not within the know- 
ledge of the persin so verifying the complaint, such material fact may be shown by 
the aiE<iavit of any third party cognizant of the fact Bank of Orleans v. Skinner^ 
9 Paige, 305. 

To enable a defendant to obtain an injunction, he must serve a complaint, &c, in 
the nature of a cross suit. Thursby v. Mills, 1 Code Rep., 83. Except in cases, (not 
very probable,) where the defendant's right to an injunction appears by the complaint 
Ih. And per Edmonds, J. It seems that in all cases the ground for relief must appear 
by the complaint, but whereas in this case it is the defendant who seeks the injunction 
order, it is not likely the grounds for it will appear upon the complaint, and even if it 
did, the whole of this chapter seems to contemplate the application us proceeding from 
the plaintiff, and its provisions seem only applicable to the case of a plaintiff being the 
applicant. lb. An appeal from an order granting an injunction does not stay the 
operation of the injunction pending the appeal, aud notwithstanding the appeal, an 
attachment will issue to punish the party enjoined for any violation of the injunction. 
Stone V. Carlan,3 Code Rep., 103. 

A mere refusal to pay a debt, whether the (febtorbc insolvent or not, is not suf- 
ficient CHuse for issuing an injunction under this section. Pomeroyy. Hindmarsh, 
5 Pr. R., 437. Nor is it sufficient that the defendant threatens to make an assignment 
for the benefit of his creditors. Jb. 

^ 220. [193.] At what time it may be granted. — The injunc- 
tion may be granted at the lime of commencing the action, or 
at any time afierwardd, before judgment, upon its appearing 
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satisfactorily to the court or judge, by the affidavit of the 
plainti£f» or of any other person, that sufficient grounds exist 
therefor. A copy of the affidavit must be served with the 
injunction. 

It was held, thtt a complaint verified in pareuaoce of section 133 of the code of 
1848, was not sufficient to authorize an injunction to issue. And an answer thns 
Terified was not sufficient to support a motion to dissolve an injunction. That they 
were, when thus verified, mere pleadiugs. Benson v. Fash, 1 Code Rep., 58. Roome 
T. Webb, 1 Code Rep., 1 14. 3 Pr. R., 327. Millikin v. Cary, 5 Pr R., 272. 

Bat that an affidavit could be annexed in such form as to verify positively the 
allegations of a complaint, and make it a part of the affidavit necessary to be used on 
an application for an injunction. And such form as was formerly used in the jurat 
to Terify a bill in chancery would be sufficient. lb. 

The same rules apply to make an answer an affidavit, sufficient to found a motion 
to dissolve an injunction. lb. 

In Putnam v. Putnam, 2 Code Rep., 64, on a motion to strike out certain parts 
of a complaint asredundaut. The plaintiff's counsel admitted the redundancy, but jus- 
tified the insertion of such redundant matter on the ground that it was iiisertfd to 
enable the plaintiff to move thereon for an injunction. But the court, Jones, J. , said : 
That is no sufficient answer to this motion. If it was deemed necessary to bring 
these facts and circumstances before the court, the proper mode of doing so, was to 
embody them in an affidavit, and not to encumber tho pleadiugs with matter which, 
h m admitted, is not necessarily there for any purpose of pleading, but merely to aid a 
collateral proceeding ; the obtaining an injunction order. 

And in MiHikin v. Cary, 3 Code Rep., 250, Sill, J., said: I am aware that it is 
assumed in Roome v. Webb, I Code Rep., 1 14, Benton v. Fash, ib., 58, and Krom v. 
H*>gan, 2 ib,, 144, that the complaint may, when duly verified, constitute a sufficient 
ground for an injunction. The well considered opinions of the learned judge who de- 
cided those cases are certainly not to be disregarded. But it does not appesr that the 
point here presented was raised by counsel in either of the cases cited, or particularly 
examined by the judge, or even that those complaints were objectionable in the par- 
ticular mentioned. In both, injunctions had been previously obtained. The question 
pfesented and decided in the first was that an answer verified upon information and 
belief only, could not be read upon a motion to dissolve an injunction. What was 
■aid about using pleadings as affidavits, was incidental to the other question, and not 
indispensable to its decision, in the other case, the defendant was in contempt for 
yiolating the injunction, and it was decided that a motion to dissolve it could not be 
heard antil the contempt was purged. The motion passed off on this preliminary 
qoestiou. Still some remarks were made by the judge on the merits, the scope of 
which embraced the point now under consideration, although they referred more 
directly and partiealarly to the manner of verifying facts to be presented on each 
a motion. 

My conclusion is, that the injunction should not be allowed on this complaint. 
The proper mode of proceeding is, to draw the complaint as in other cases, stating 
facts only, and omitting evidence aud legal conclusions. The additional circumstances 
and evidence, which may be needed to obtain an order of injunction, should be pre- 
sented by affidavit {Putnam v. Putnam, 2 Code Rep., 64.) 

^221. [194.] Notice when required. — Temporary injunction. 
—An injunction shall not be allowed, after the defendant shall 
have answered, unless upon notice, or upon an order to show 
cause ; but in such case the defendant may be restrained, un- 
til the decision of the court or judge, granting or refusing the 
injunction. 

Oo a motion to show cause why an injunction should not issue, the defendant may 
imd in opposition to the motion the affidavits of third persons, although he has put in 
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bis answer denying the whole inerits of the eomptaint The answer in saeh otte if 
only used as an affidavit Florence ▼. Batee, 2 Code Rep., 1 10. 

The coort will, however, permit the plaintiff to pat in affidavits in reply to soeh 
new matter. lb., and see 9 Paige, 355. 9 /6., 504. 

^ 222. [195.] Security upon injunction — Damages. — Where 
no provision is made by statute, as to security upon injunc- 
lion, the court or judge shall require a written undertaking on 
the part of the plaintiff, with or without sureties, to the effect 
that the plaintiff will pay to the party enjoined, such damagest 
not exceeding an amount to be speciBed, as he may sustain by 
reason of the injunction, if the court shall finally decide that 
the plaintiff was not entitled thereto. The damages may be 
ascertained by a reference, or otherwise, as the court shall 
direct. 

The andertaliing prescribed by this section is sufficient only in the cases where 
there is no provision by statute for other security. Where, therefore, on a complaint 
to set aside a judgment and execution on tlie ground of fraud, the complaint prayed 
an injunction, and an injunction was granted ex parte, by a justice at chambers, on 
the execution merely of an undertaking as prescribed by this section without the bond 
or deposit required by the revised statutes in such a case — the injuootion order was 
ordered to be set aside, unless the security required by the revised statutes were 
given iu ten days. 

The revised statutes (3 R. S , 189, 190, and 141 to 149) require, that before th6 
issuiug of an injunction to stay proceedings in a personal action, after judgment, ji da- 
posit shall be made of the amount of the judgment, and a bond with sureties executed 
for the payment of the damages and costs to the adverse party. 

Power wan conferred on *' the chancellor,'' to dispense with the deposit, and re* 
ceive a sufficient boud for the amount of the judgment: and when the ground of the 
injunction is that the judgment was obtained by actual fraud, ** the chancellor" had 
power to dispense with both deposit and boud. 

It is contended, on the part of Cook, that these provisions are repealed by the 
code, and a new system substituted. 

We think uot. 

The code refers repeatedly to existing statutory provisions, as to giving seenrity 
on various proceedings. There is no inconsistency between the requirements of the 
revised statutes to which we have referred, and the undertaking to be given under 
the code in all cases of injunction. 

Boih systems may work harmoniously together, and there is no reason for holding 
that the simple undertaking prescribed in the code is a substitute for the well ma- 
tured and important provisions of the former law on the subject. 

As to the actual fraud alleged. It is true, that if the justice at chambers could 
not dispense with the security and deposit on this ground, the court could do so, when 
moved to dissolve or set aside the injunction. We have, therefore, looked into that 
matter. The statute does not mean the kind of fraud set up in this compliiint, which 
is merely a breach of promise. It is complained that Dickerson has not performed 
what he agreed to do, if Cook would confess the judgment. The fraud meant is such 
as substituting one paper for another, a false representation of facts, and the like. The 
statement made may bo a good ground for the court to interfere to relieve Cook ; but 
he must give the security according to the statute, and have relief on establishing a 
proper case for it. Cook v. Dickereon, 2 Sand. S. C. R., 691, G92. 3 Code Rep., 
207. 

The practice in the superior court with reference to security on granting an injunc- 
tion is: — 1. That on an order toshow cause why an injunction should not be granted, 
with a restraint in the mean time, i he judge will in general require seenrity to the de- 
fendant for damages, aa in the code, section 195. 2. The plaintiff's own undertaking 
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frin not be recet?ed, onleM he will jaetify is being a freeholder or booseholder, and 
'vrorih dooble the sam specified, over and above all hie debts and liabilliies. 3. When 
u surety is required, his justification must be to the same effect. 4. When a plaintiff 
residing out of the State applies for an injunction, he must furnish an undertaking 
executed by a rendent surety. Sheldon v. Alter ton, 1 Sand. S. C. R., 700. 1 Code 
Rep., 93. 

Where defendants, ailer obtaining a reference to ascertain the damage they had 
■mslained by reason or an injunction which had been dissolved, and after obtaining 
tJie report of the referee, but before the referee's report had been confirmed, moved 
fbr leave to proeecute the undertaking which had been given on the suing out of the 
iajnnetion, it was held, that 

1. In all casee where a report is required for the purpose of enabling the court to 
snake some discretionary order or decree therein, it requires confirmation. 

9. A report of a referee made upon the question of damages consequent upon the 
^asolving of an injunction, must be confirmed (on motion at special term) before the 
court can entertain an application to prosecute the undertaking, given upon the issying 
«f the injunction. Orifin v. Slate, 5 Pr. R, 205, and 3 Code Rep., 215. 

When an injunction is dissolved upon the matter of the bill only, it is to be re- 
garded as a final decision, that the plaintiff was not entitled to the injunction, and the 
<lefendant is entitled to a reference to ascertain his damages. Dunkin v. Lawrence^ 
I Barb., S. C. R., 447. But when the injunction is not dissolved until after answer, 
Im eannot move until alter the final decision of the action. Jb. 

Am to the items of damage allowed on such a reference. See, 4 Edw. Ch. R., 
SI92. Sullivan v. Judah, 4 Paige, 444. Cayuga Bridge Co, ▼. Magee, 2 i6., 

lie. 

^ 223. [196.] Order to show cause why injunction should not 
he granted. — If the court or judge deem it proper that the de- 
fendant, or any of several defendants, should be heard before 
granting the injunction, an order may be made requiring cause 
to be shown, at a specified time and place, why the injunction 
should not be granted ; and the defendant may in the mean 
time be restrained. 

On a motion to show cause why an injunction should not issue, the defendant 
may read in opposition to the motion the afiidavtts of third persons, ulthoogh he has 
pot in bis answer denying the whole merits of the complaint. The answer in such 
case is only used as an affidavit. 

The conrt will, however, permit the plaintiff to put in affidavits in reply to such 
BOW matter. Florence v. Bate*, 2 Code Rep., 1 1 0. 

In this case a temporary injunction order had been granted ex parte^ and notice 
fiveu to the defendant to show cause, why the temporary injunction shorild not he 
made permanent. 

The defendant on the return of the order showed cause, by his answer to the 
eoroplaint, duly verified, and also by the affidavits of several persons, in support of 
the answer. The plaintiff's counsel objected to any affidavits being read in support 
of the answer. But the objection was overruled in the authority of Seneeca falU, 
Village of, ▼. Mattkewe, 10 Paige, 504. 

The plaintiff's counsel next insisted that he was entitled to the injunction, be- 
eaose the facts on which the equity of the bill rests were not denied by the answer, 
and contended that on this motion the court could not regard matter in avoidance, 
set up in the answer and supported by the affidavits, however conclusive such mat- 
tar might be against the plaintiff's right, but the defendant must continue under the 
injunction until the hearing, and he cited, 3 Bland, Ch., 422 to 445. Lindsay v. 
Etkeridge, 1 Dev. and Battles, 38. 

Mason, J., after examining the subject at considerable length, said : I think I am 
justified in saying that the rule oontended for by the plaintiff is without precedent 
m Engliind, and be has failed to show any precedent in this State. 

I abatly therefore, for the purposes of this motion, take into consideration the mat* 
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ter set up by way of evidence, in the compltint, in the answer and the aeeompanytng 
affidavits. It will be perceived I have, in the examination of this question, consid- 
ered the role to be the same, whether the application is on the part of the plaintiff 
for an iujunction, or on behalf of the defendant for the dissolution of one already 
granted. The same principles govern either mode of presenting the question. 

The plaintiff's counsel next contended, that he ought to be allowed to put in af- 
fidavits in reply to the defendant's answer and the affidavits accompanying it Upon 
this point also we are without the guide of previous decisions in onr own State, and 
very little is to be fuuud in the English books on the subject 

It is stated in Barb. Ch. Pr. vol. 2, p. 642, that no affidavits can be received for 
the purpose of contradicting the answer ; and Drewry on injunctions, p. 434, is 
cited as supporting the position. On reference to that author, however, it will be 
seen that, in the passages referred to, he is treating of what is called in England the 
*' common injunction ; " that is, the injunction to stay proceedings at law. Bnl 
when he comes to treat of special injunctions, which can only be obtained upon ap» 
plication to the court, he states that a distinction was adopted at a very early perioid, 
with regard to injunctions to restrain wrongful acts of a special nature, as distin- 
guished from the common injunction for staying proceedings at law, and he goes on 
to mention various cases in which affidavits are allowed to be read in opposition to 
the answer on a motion to dissolve: such as cases of waste, and other cases of irrep- 
arable mischief. (Drewry, p. 428, &c.) Thus in Gibba v. Cole, 3 P. Wms., 355, 
which wus a bill to restrain the pirating of a patent, affidavits were allowed to be 
read iu order to support the injunction, on a motion to dissolve upon the coming in 
of the answer, on account of the great prejudice that might accrue to the party were 
the injunction dissolved. The same course was allowed in Barrett v. Blagrave, € 
Yes. 104, which was a case not unlike the present, and also in Stratkmore v. Bowei, 
Dick, 674. 

This precise question came up in Merwin v. Smith, Green's Ch. R., 186. A mo* 
tion was made to dissolve an injunction on the comiug in of the answer, which set np 
new matter in avoidance of the equity of the bill ; the complainant's counsel offered 
to read in contradiction of such new matter, affidavits which had been served six 
days before the hearing, on the opposite party. 

The point was fully argued and numerous cases quoted, and the court held, that 
the affidavits might be read if the defendant meant to insist on the new matter. 

And such a course appears to be necessary, if the new matter is to have any 
bearing on the question. 

The reason why matter in avoidance is not regarded in the cases to which we 
have referred, we presume is because the decision might be on an ex parte affidavit 
of the defendant ; and there is some plausibility in it, if the plaintifT has no opportu- 
nity of answering the new matter. But if he is permitted to reply to the new mat- 
ter of the defendant, he is then with regard to it in the same situation as the defend- 
ant is with regard to the allegations of the bill. Both parties will have had an op- 
portunity not only of stating their own case, but of answering the statements of 
their adversary, and the court is the better enabled to make a just and equitable de- 
cision. 

I shall, therefore, allow the plaintiflf to put in affidavits in answer to new mat- 
ter set up by the defendant. They must, however, be strictly confined to such new 
matter. 

§ 224. [197.] Security upon injunction to suspend business of 
corporation. — An injunction to suspend the general and ordi- 
nary business of a corporation, shall not be granted, except by 
the court or a judge thereof. Nor shall it be granted without 
due notice of the application therefor, to the proper officers of 
the corporation, except where the people of this State are a 
parly to the proceeding, and except in proceedings to enforce 
the liability of stockholders in corporations and associations 
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for banking purposes, after the first day of January, one thousand 
eight hundred and fifty, as such proceedings are, or shall be 
provided by law, unless the plaintiff shall give a written un- 
dertaking, executed by two sufiicient sureties to be approved 
by the court or judge, to the effect that the plaintiff will pay 
all damages, not exceeding the sum to be mentioned in the 
undertaking, which such corporation may sustain by reason 
of the injunction, if the court shall finally decide that the plain- 
tiff was not entitled thereto. The damages may be ascer- 
tained by a reference, or otherwise, as the court shall direct. 

The report of the referee fo such case must be confirmed at special term, before 
the court can entertain a motion for leave to prosecute the undertaking given on 
tiie iasaing of the injunction. Griffin v. State^ 5 Pr. R., 205. But might not the 
defendant askf by one motion, that the referee's report be confirmed, and that he 
have leave to prosecute the undertaking ? 

§ 225. [198] Motion to vacate or modify injunction. — If the 
injunction be granted by a judge of the court, or by a county 
judge, without notice, the defendant, at any time before the 
trial, may apply, upon notice to a judge of the court in which 
the action is brought, to vacate or modify the same. The ap- 
plication may be made upon the complaint and the affidavits 
on which the injunction was granted, or upon affidavits 
on the part of the defendant, with or without the answer. 

On motion to vacate an injunction order, granted without notice, founded on 
notice and upon the complaint, the affidavit upon which the injunction was granted, 
copy injunction order, of affidavit served on the part of the plaintiff and copies of 
the pleadings ; the moving parties must furnish proof of suit commenced, and of affi- 
davit for injunction, injuoction order and pleadings served, of the identity of the 
papers produced, and that the injunction was obtained without notice. Otbmm v. 
LoMell, 2 Code Rep., 77. 

On a motion to dissolve an injanction if the complaint and affidavit make out a 
prima facie case, the answer verified in the ordinary form, will not be sufficient to 
warrant the dissolving of the injunction. Benson v. Fash^ 1 Code Rep., 50. Rootne 
▼. Webb, 1 Code Rep., 114. 3 Pr. R., 327. 

But an affidavit can be annexed in such form as to verify positively the allegations 
of an answer, and make it a part of the affidavit necessary to be used on an application 
to dissolve an injunction. And such form as was formerly used in the jurat to verify 
a bill iu chancery would be sufficient. Jb, 

Under section 198 of the code of 1848, which is identical with this section, it was 
held, that section 272 of the code of 1848, which is identical with section 324 of this 
code, did not apply to injunction orders, and that such orders could only be vacated 
or modified pursuant to this section. [Code of 1848, § 198.] Mills v. Thursby, 1 
Code Rep., 121. 

It it a sufficient answer to a motion to vacate an injunction, that the defendant is 
hi contempt for disobeying it. Krom v. Hogan^ 2 Code Rep., 144. A want of due 
diHgenee In proeecuting the action, is a cause for dissolving the injunction. De Pey- 
stsr ▼. Graves, 2 Johns. Ch. R., 204. Higgins v. Woodtoard. Hopk. 342. Seebor 
V. Hess, 5 Paige, 85. Nor will an injunction be dissolved for any defect in the 
mdertakuig filed by the plaintifiTto obtain same. Williams ▼. Hall, 1 Bland., 194. 
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and omitting^ to serve tome defeodaoti givea no right to those Mrved io taow^f to 
▼acate the injnnctiou for that cause. Seebar v. HeMy tupra. 

A iDotion to vacate an injaoctioo order cannot be renewed nnlees leaTe be i«- 
served, or some new ground for vacathig it arise. Hoffman ▼. Livingaton^ 1 JohnSi 
Ch. R., 211. 

The granting continoing and dissolving of temporary injunctions, rests in the dis* 
oretion of the court of original jurisdiction, and therefore an appeal will not liefirora 
an order, dissolving a temporary iifjunetion. Vandewator ▼. Kelsey. S Code Repu* 3. 

According to the practice prior to the code, an injunction would not be dissolved 
on the coming in of the answer, unless the defendants positively denied all the equity 
of the bill. A denial from information and belief is not sufficient. Ward ▼. Van 
Bokkelint 1 Paige, 100. Apthorpe v. Comitoekt Hopk., 148. Wakeman ▼. Oii» 
lespy^ 5 Paige, 112. Where the answer did not deny the facts charged in the bilU 
positively and fully, although the denial was as full as could be given by the party andOT 
the circumstances, the injunction would not be dinolved. RoherU v. Andermn^ % 
John. Cb. Rep., 204. And it even where all the equity of the bill was denied by 
the answer, was not a matter of course, to dissolve the injunction ; as the graal* 
ing and continuing an injuuctioo, always rested in the sound discretion of the eomt 
to be governed by the nature of the case. Id, lb, Moore v. HyUon^ Der. Eq. 
Rep. 429. Bank of Monroe v. Sekermerkom. 1 Clark, 303. The statement oi tho 
defendant bad to be at least credible. Any evasion in not responding to the charges 
in the bill, or an extreme improbability in the statement of the defendant, would indnce 
the court to retain the injunction. Moore v. Hylton, eupra. WilUamt v. Hali^ 1 
Bland., 195. So if the defeudaut*s answer was contradictory. Tong ▼. Oliver, 1 
Bland., 199. And if the equity of the bill was not charged to be in the knowledge 
of the defendant, and the defendant merely denied all knowledge and belief of the 
facts alleged therein, the injunction would not be dissolved on the bill and answar 
alone. Sogere v. Rogere^ 1 Paige, 426. So if the court could see in the facts dis- 
closed in the answer, good reason for retaining the injunction, it would be retaisodt 
notwithstanding a full denial of the equity of Uie bill. Bank of Monroe v. Seherwur* 
horn. 1 Clarke, 303. 

It was a general rule, however, that if the facts on which the coroplaiDant^ 
equity rested were positively denied, the injunction must be dissolved. Giboon ▼. 
TiltoHy 1 Bland., 355. The answer was sufficient if it disproved the facts stated in 
the bill. MeFarlandY. McDowell, 1 Car., Law Repos., 110. It needed not to in* 
validate, by full proof, the facts in the bill. The defendant needed only to show 
that the evidence of the complainant was entitled to no credit. Nortk^e Ex^rt, ▼. 
Perrow, 4 I^nd., 1. 

An injunction against a corporation could not be dissolved on bill and answer ; 
theanswermustbeduly verified by the oath of some of the corporators, who are ac- 
quainted with the facts Htated therein. Fulton Bank v. New York and Sharon Canal 
f7o.l Paige, 311. 

A defendant might answer an injunction bill on oath, for the purpose of moving 
thereon for a dissolution of the injunction, although an oath was waived or was 
not necessary. But such answer had no other or greater force as evidence than the 
bill. Manchester v. Day, 6 Paige, 295. It therefore made no difference on an ap- 
plication to dissolve the injunction on bill and answer, that the bill was supported by the 
oaths of several complainants. Manchester v. Day, supra. An injunction would 
not be dissolved, although the whole equity of the bill was denied by the answer, 
unless the auswer was sworn to. And where the complainant waived an answer on 
oath, if he annexed to, and filed with his bill, affidavits of other persons verifying the 
facts stated therein, it was not a matter of course to dissolve the injunction on the 
oath of the defendant. 

Notwithstanding the waiver of an answer on oath, the answer had to be sworn 
to if Uie defendant wished to dissolve the injunction on the ground that the equity of 
the bill was fully denied. Dougrey v. Topping, 4 Paige, 94. If the answer was 
sworn to, however, and the whole equity of the bill was denied by it, if no affidavit 
of a disinterested witness was annexed to the bill, the injunction would be dissolved, 
although security for debt and costs, in the suit at law, had been given, under the 
provisions of the revised statutes on that subject. Manchester v. Day, 6 Paige, 295. 

^ 226. [199.] AJidavili on motion. — If the application be 
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made upon affidavits on the part of the defendant, but not 
otherwise, the plaintiff may oppose the same by affidavits or 
other proofs, in addition to those on which the injunction was 
granted. 

In 8ervt9 ▼. Stannard, 9 Code Kep., 56 Hurfbat J., nid it was extremely 
donbtfal whether where the motioo is made on the answer verified, the plaintiff coald 
Of^Mse by aflMaTita oo bis part, aod in the same case Edwards J., said : 

The word affidavit in section 3*^6 can hardly be construed to mean answer. We 
find the words answer and affidavit throughout the code, applied to different objects, 
and* certainly, hi their ordinary acceptation, they are not synonymous. There are 
sooM words in the code which the legislature intended should have a signification 
diflbrent from that usually assigned them ; theiie have been enumerated, and their 
arbitrary definition given. The word affidavit is not among,the words to which the 
legialBtare have attached a peculiar meaning, and I see noUiing in the code, nor am 
I aware of any decision which would justify me in holding that an answer verified 
Id eonfiinnity with the code is an affidavit. The plaintiff therefore, cannot be per- 
mitted to introdnee, in opposition to this motion, any affidavits or other proofs in ad- 
dition to thoM on which the injunction was granted. 

And the same was said to be the opinion of the six judges of the superior court. 
Hartwell v. KingtiUy^ 2 Code Rep., 101, see also Benson v. Fash, 1 lb. 50, Roome 
V. Wehh, lib. 114. Millikin v. Gary, 3 Code Rep., 250. Parker, J., however held 
otherwise in Krom v. Hagan, 2 Code Rep., 144, and permitted the plaintiff in a 
amilar eaoe tp oppose by affidavit. 

In Hartwell v. Kingsley, mpra, it was further held, that where the motion is 
mado on a verified answer only, the plaintiff could not read his reply in opposition, 
hi snbseqoent cases Sehoonmaker v. Ref. Prot. Dutch Church, in Kingston^ 5 Pr. 
R., 967, 3 Code Rep., 232, the defendants put in an answer verified as required by see- 
tion 157, and on the answer thus verified, moved to disolve the injunction. On the 
bearing of the motion, the plaintiff claimed a right to introduce affidavits in addition 
to those on which the injunction was granted, on the ground that the verified answer 
vas to be regarded as an affidavit. Harris, J., said : The former practice of moving 
to disoolve an injunction upon bill and answer is in favor of a construction adverse to 
the plaiotiff*B, but I do not see bow effect is to be given to this section without adopt- 
bg the plaintiff's construction. The defendant's application must be regarded as 
an application made upon affidavit on the part of the defendant, and the plaintiff 
may introdaoo affidavits in opposition. 



Chapter IV. 

Atiachmefit.^ 

Sicnoli 5227. Property of foreign corporations, and of non-resident, or absconding 

or concealed defendants may be attached. 

228. Warrant, by whom granted. 

229. In what cases warrant may be granted. 

230. Security on obtaining warrant. 

5^1. Warrant, to whom directed, and what to require. 

23*2. Mode of proceeding in executing warrant. 

233. Proceeding in case of perishable property or vessels. 

234. Interest in corporations or associations, liable to attachment. 

235. Attachment, how executed on property incapable of manual de- 

livery. 

* ** Chapter 4 of title 7 of the code was introduced as one of the amendments of 
1849, and is mainly a transcript from the revised statutes ; the principal alterations 

12 
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936. Certifieate of defeodant's iotorwft to be famiihed hf ooqiontaoo. 

S37. Judgrment, how latiified. 

238. When action to rocoYor nolef, &e., of defendant nay be pw a ecB ti 

by plaintiff in the action in which the attachment iHoed. 
339. Bond to theriff on attachment, how diepoeed of, on judgment 

defendant. 
940. Diaeharge of attachment and return of property, or ita pfo ce ed 

defendant, on hia appearance in action. 
5M1. Undertaking on the part of the defendant. 
249. When aheriff to return warrant and prooeedinga thereop. 
243. Bheriff'afeea. 

^ 227. Property of foreign corporationSf and of non'reitient ' 

or absconding or concealed defendants may be attaehed.^^ln an 
action for the recovery of money against a corporatioDy 

being such aa were proper to adapt it to other proriiioni of the code, and abo to ex- 
tend ita application to suiti againat natural peraons, in caaea where jariadietlon of tba 
defendant could not be obtained by poraonal service of a summons in this State. Per 
Sill^., in Hulbert ▼. //ope, Afuf uoi Im, Co,, 4 Pr. R., 975, 978 ; 3 Code Rep., 148. 

The attachment anthorixed by this chapter is a new and important remedy which 
did not exist under the old system. Unlike the attachment against absent or abaconding 
debtors under the revisod statutes, which m-as for the benefit of all the creditors, and 
as to which the jarisdiolion of the justice's of this (the auperwr) court la not taken 
away, this attachment is for the benefit of the indiYidual creditor. It ia requisite 
however in order to its being issued in every case : 

1st. That there should be an action pending ; by section 997 the attaehnent is 
authorized only in an action, and by section 99 an action ia not commenced for any 
purpose until the complaint is verified [now not until the summons is served.] 

9nd. It must appear among other things required by section 999, that the defend- 
ant is cither a foreign corporation or not a resident of this State, or has departed 
therefrom, with intent to defraud his creditors, or to avoid the aervice of a aom- 
mons, or keeps himself concealed therein, with a like intent. Where a debtor whoae 
place of residcuce it in thit city (New- York,) absconds from the State or coneeak 
himself within the same to avoid the service of the summons, then this court haa 
juriBdiction to issue the attachment, because it can entertain the action. So also hi 
the case of a non-resident debtor who may have been served with process In the city^ 
becttuse then this court has jurisdiction of the case by the actual servi(^ of the sum- 
mons. But when a debtor is a non-resident, and the summons cannot be served on 
him, this court cannot issue the attachment because it cannot entertain the action. 
Fer Mason, J., in Fisher v. Curtis, 2 Sand. S. C. R., 660, 9 Code Rep., 69. The 
conclusion to be drawn from the above remarks in connection with the amendmenta 
to sections 99 and 100 is, that in no case can an attachment issue until after the ac- 
tion is actually commenced, and that until the court acquires jurisdiction of the ac- 
tion it has no jurisdiction to issue the attachment In the case of Fisher ▼. Curtta^ 
supra, an application was made to a judge of the superior court for an attachment. 
The defendant was not a resident of the city and county of New-York, and had not 
been served with the summons. And the application was denied. In Perry v. 
Montgomery, 2 Sand. S. C R., 661. An attachment was issued out of the superior 
court before the service of the summons against a non-resident of the city. The 
attachment was served with the summons and was afterwards set aside aa irregular. 
In Cule V. Kerr, 2 Sand. S. C. R., 661, which was precisely similar In its circum- 
stances, except that afier the service of the summons the defendant had put in an 
answer, the attachment was set aside as irregular. (Jakley, Ch. J., who decided this 
last case after consulting with Vanderpoel and Sandford, JJ., said, that the setting 
aside of the attachment did not affect the continuance of the suit nor the Issuing of 
a new attachment. 

We may here notice one very important change which the code has introduced 
connected with an attachment — namely, thai where one creditor haa obtained an 
attachment and seixed property under it, any other creditors of the attachment debtor 



feated by or under the laws of any other State, government 
r country, or against a defendant who is not a resident of this 



may oo UioJr moving thsrafor, bo ■draillsd detendaali in ths init lo lecure Id ihcin* 
•elvH u well, tha re»daB atltr sB[i>rBclian of (he debt of the lint Btlachmenl croiii- 
tor, ■■ to protect ttiemaslvs* frarn any colliuion between the altucbmaDt creditor and 
hia debiof. Thm ia Fraier v. Greinhilt, (3 Cede Rep., 173,) where the pIunUlThnd 
abtaioed an Btlachmenl, and leiied property under i(, other ccedilora o( the allach- 
meut debtor were allowed to be made (Jefendatila, and per Edmonda, J. 

The sttnchment under the eode ia not original prvcen, and upon (hat alaiie, a luit 
is nol coinme need, nor cau a judgment be obtuined. It la a proTialoual remedy nlone. 
In UiiMe reapecta it diffen rrom the process of altaehnieut warranted by tha rnvieed 

It diflbnia another respect — the attachment under the reTiaeddaluletwa* Tot the 
bciutfil of all credilara, and Mqnealered the properly of the debtor for general dialribu- 
tion ;bat under the c/idc it ia for the benefit of the a Ha ching creditor (lone, and Uie 
judgmeul which he may obtain in his anil may be Mtiriied out of (he property al- 
taci»d, rilhor by viftneof the jiidgmentiUelf,w^erelhe property altached has already 
br«n oouTi-ited into money in the hiiide of the aheriC ar by a atle under nn execution 
to be laaued on the judgment. 

Id both caHiiBB well undetihe code aautidur the reviaed statu lea, the tnalterin con- 
t?OTaray ia not merely aatothe Bitiounl which Ibe debtor may owe the attaching cred- 
■lor, bat aa la the nmouiit which he may he eutilled lo receiTe out of Iha fund which 
ia ID man by virlae of the proeen of allaehment. 

In luch cate, Ihe mnlter ia widely ditlereni from a caie where no nllachmi<ul hu 
been te>aed, bat where a ■iimm>iD> only haa been itaiied, and tha queilioQ i* simply — 
how much the defeudanl owea the plaintiff 

In the nnecaie, the quaationia merely between the dehlorand creditor, and in Ihe 
vther, it ii thai, with the material addition of a ooatrDveray between the oredilora how 
tnuchcMcb ia entitled looal of a common fund in which both are iiiterealed. 

la the attach me ut under the revined atatutea, oue acedilor may conlaat the amount 

by anolber, beosuM both an inlereated in a cmnnian fund. So on claims \n a 

on a aale on foredoaure of a mortgage, where fiequenlly ihe plBiiillfTaud de- 
bare hltle or no iiitereel in the matter in controveray, but eoiilending credilors 
the engraaHQgiuU'resliConlest with euch other.andnte allowed toappear and be 
ird, brcaune they have an interest in a cooHnou fund. 

It aeeiiiB tome that a suit under the code, where the pravisionBl remedy of an at- 
tachineul haa been uaed, and properly haa bveu aeiied upon 11, ia a cognate caae, and 
mud be gorerned by the same principle, and tlial I cannot say tlmt ihe conlroveray 
.... 'grenln theauit of Frnafr v, Or^riiAilJ, does not embrace wllhin ilaacnpe Ihe 
I CuDdincourt, andeachoue'ashareinil. When they obtain Iheirjadgmenl in 
ifiilt in which they bafe aued out their aitachmenl, Ihey will be enliiled fay virluB 
Jodgmenl lo full aaliafo^lion of it out of llie fund iu court ; and I *ee uo mode of 
''KB inhMquenl allachl^g crediloia againtt colluaion except by allowing Ihem lo 
Ina claim of prior alUchlag oradilon. 

y lo roach auch a cole, it would be uecenary forsubaequent ctedilon lo bring 
aull a|>>lual the debtor and prior crediior*, claiming lo sot aside a judg- 
r coUtuiuu, or lo prereul a judgment from well founded apprebenaiooa 



■llMrd. I 




^BDincn an independent anit now be neceuary, and must partieabe lubjeeled la 
the (Xpenae nod delay of it 1 

A conip'ele delermluation of (ho conlroveny in mpoGl lo the fund which lain court 
ij (irtueurUldaUftL-hmeut, cannot be hud without the preaenoa of the aubscqueolEred- 
■■ and thoae C red itoia claim and have an iulereat in Ihe whole coutrovBiay involved 
he auil brought by the prior cred'loia. 
b appeari lo me ihai this ii a case eminently w 
' "' ' ' it but its very letter, and Ih 

in respect to parties. 

on of kichie and McCormiclt, so far as to bI1o< 
lit broaglit by Frascr and Co. againat Greenhil 
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State, or against a defendant who has absconded or concealed 
himself as hereinafter mentioned, the plaintiflT, at the time of 
issuing the summons, or at any time afterwards, may have the 
property of such defendant attached in the manner hereinaf* 
ter prescribed, as a security for the satisfaction of such jad{f 
ment as the plaintiff may recover. 

This MctioD nnqoefltiontbljr contemplate that a ■amiDoiia may be iawied belb^ 
the attachment, per Sill, J., in Halbert v. Hop9 Mutaal Imt. Ce^ 4 Fr. lU 97^ 
279. 

A person who had formeriy been a rei ident of another State, (Indianat) haX 
with his family removed to this State, and waa reaidiog with a relative while ha ' 
aeeking an opportunity to engage in baiiueai, and whether he would finally aattia ig* 
this State or elsewhere was undetermined, held, that an attachment waa properij^ 
issaed against him under this section aa a non-resident. Barrviaa ▼. MUUr^ 4 Pr. R^ 
349. 

The oeuK aaid, the defendant was at one time a resident of Indiana« Imt thai^ 
resideuce he has abandoned, and he haa returned with his family to tliii SUta ; bat 
whether he will take op his resideuce here or elaewhere, he is yet nndetermHied. 
That is to depend upon his prospects of getting into bosinesa. Until hie mind aiiall 
4>e settled upon that point, until he shall come to a determination and luiTe n find 
place of habitation with an intention of staying ihare* he cannot be aaid to bava a 
res deuce anywhere, per Edmonds, J. lb. 

Although this section authorizes an attachment to iasue against a non-vasideni in 
an action for the recover)' of money loAefAer/orioronger eneenlracf, it waa prior la 
the recent revision of the code only in the latter case that a anit ooold be coaiiwsntsd, 
unless the defendant coukl be aerved within thb State. Beeanaa aection 135 aniv 
allowed service of the summons by publication where *< lAe mciwn is on mmirmct!^ 
Hernstein v. Matthewion, 5 Pr. R., 196. 3 Code Rep., 215. 

It is said that this section does not abrogate the provisiooa of the reviaed atatnies 
concerning attaclimeuts against foreign corporations, and absconding, concealed and 
noii-re»ident debtors, (2 R. S. 3.) and the remediea provided by the reviaed statntOi 
may be pursued in appropriate cases. 

^ 228. Warranty by whom granted. — A warrant of attach- 
ment must be obtained from a judge of the court in which tlie 
action is brought, or from a county judge. 

^ 229. In what cases warrant may be issued. — The warrant 
may be issued whenever it shall appear by affidavit that a 
cause of action exists against such defendant, specifying the 
amount of the claim and the grounds thereof, and that the 
defendant is either a foreign corporation, or not a resident of 
this State, or has departed therefrom with intent to defraud 
his creditors, or to avoid the service of a summons, or keeps 
himself concealed therein with the like intent. 

An attachment may issue against one or more of several defendants, even where 
one or more of the defendants are not liable to attachment. Brewtter v. HonigW' 
berger, 2 Code Rep., 50. Thus in an action in the supreme court, on a promissory note, 
made by the defendants as co-partners. One of the defendants resided in the city of 
New-York, and was there aerved with the summons and complaint. The other de- 
fendants were non-residents. The plaintiffii obtained an attachment against the non« 



fenl d«reiidalitB, ond under it levTsd co-pirlasnliTp properly. A mntion to (el 
ichmenlMsi deuiad. 

I iffidiTit for ail KlMchmenl wu fortli «nougli lo call on iho otKcer Tor 
)rhi> jiidginenl upou tlie waijlit and imporlooce of tho evidence alalml, 
P^Bufficieol Id five jiiiudiclion. Coaklia t. Dalthn. 1 Code Rep., N. S. 49. 
• aSidavll to obtun an Btlidiment need Dot >tate thai a 



le modeof slBliog the rcqaiiit* facia lo eQtitle|s plainllfFtn an allaelinient. 
■aid : It ia not eaoogh to nlale Iheni on iuformiition and belief. Thai la 
Vne faol. A peraoii may give lucli lealimony wlio h»B uo peraoiiol kooir- 
ledice on IhciubjecL Mere hearsay and belisf fouoded on il. are not crideDco. 

Id Ex parti tfaynd (IS Wend., fill,) ao allaclinienl had beeu inued oil aa alG- 
—'' ' - liich Iba wilnewM aUted Ibel they ircre informed aud believed, ihnl Die 
.. .. _a a nou-rendent — bat the anpreme court held Ihe afiidavit iniuffioieiil, and 
Mid* Ibe attaohnieut. See bIbo Smith T. Luct, 14 Wend., 637. Ex part* 
men, SO Wend., 673. Ki^igtland -7. Caiman. 5 Hill, 611. In re Btiit.l 
L IB7. ThvlckfT T. Pa^eil. H Wheaton R, 1 19. Wmamian <,. Dae, 7 Rlachf. 
pla. iitrt Faulkner, 4 HitI, 59S, BHibane v. Pealioil<i.3 Hav. Fi.R-.tli'i. 
.il appear, by theae ciae), how careful the courli have beea lo aee Ibal the 
I alrictly complied with, in proceeding* which aubjecl properly lo aeiture aud 
I, vitbool ■ p«m>Dal serrice of proceta on ihe owner. Ilie duty to protect 
■1 injiMtico ia certainly none Iha lesa obligatory undei Iha code, 
ba ptaelitiooar will fiod it necesaaiy to be enceedmgly careful that Ihe aHida- 
n irhkeh he proceedi are in Ganformily lo Ihe requiremeuta of iha atalule, if ha 
-- a rahd jndgmant. Everli v. Thoma; 3 Code Rep , 74. 

■dcr to obtain an altachmant, Iha erouud of Iha application may appear by 
klSd«vit ofthe plaintiffu well aa any other penuo, and npou information and 
hat may he prcaeiiled to Ibe jod^ ia auch form that ha can 
J upon it. Per Edmonda, J., In Morgan r. .J Dtry, 9 Code Rep., 91-93- 
nol necunry for the pluulilT (o aver or prove that the dercndanl 
departed the Stale, in order to oblahi an attachment. Il ia lufficieut 
le affidavit slale, on iciformation aod belief, that tho defendant ia about to quit, 
laa quilled the Slato, with a rievr lo dvfraud hia creditors or avoid aervica of 
n. The facta from whiah the couria will iufer an iutenlion to avoid 
•crvice of proceaa, are: (1.) The defendanl'i embarraaaed poailion. (2.) Hia ira- 
^trffad creJiL (3.) Ilia atleniptinK (o borrow money immediately on the eve of 
^^^H^p«rtuta. (4.) From hia toQfeaaing hit inability 111 m«el llii eileafenifnla U 
^^Br bwoma do". (b > From hia luavlni; behind unpaid debli pail due. (6.) From 
^^^Etokins paioa not lo diacloie to any of hia croditon hia iulention lo ga abroad. 
^^H The fact of Ihe penon left in charge of hia aSti\n catling a meeting of hia 
^^BfiBlor* Iwenly-four houra after he left the Slate, lb. The altachmonl ia pra- 

perrerled lo purpoaea of oppieaaion. Thai coulrot ia exerciaed according to lb* 
oonne ai<d practice of ihe eourl by apecinl motion. It required no praviaiuu tu cou- 
ftr Ihia power and mode of redresa; they are inharaul in the court, and onlcea 
a away by Ihe atatnle. muat of necoaity be retorted to and rendered availa- 
V«* 1. Ihala-d, 3 Cainea. 257 ; McQuetn i. MiddUloaa Mnpuf. Co., IS 
B., 5. Tba utatule doea not lake away ihra power, and thu pioprlely of 
an Btlachmenl may be teated by motion at apeclil term, tb. On auch mo- 
e plain HIT will be allowed to intcoduce aSidavila, not merrly in anawrr to 
« tha part of the defendant, but in aupport of the original applicaliun for 
tehnienl. If auch application were originally defective, that may ioSumce 
■Oon of coala. but noed not aifect Iha grtat question whether Ihe plaintiff 
Hilled to tho proviaiunal rrmedy of an nllachmenl. lb. The aulGcienoy of 
affidavila ou which Ihe atlaohmenl may i»ue la no longer a juriadiclionil quao- 
I and il would aeem aa if l>ie whole proceedrng, Lhe warroula iind the nftida- 
(• amendable in furlherniice of jualii^e, (aeo. 173,1 and any error or da- 
IbeiO which ahall not alfrct a tulialantial riiihl, ahull be disirgaided by th» 
a every alaee of tha action, laec. ITO ) lb. In anwher caae, Canklin v.. 
■, 1 Code Rep., N. S., 49, Il w»« held, that an nltachmenl onnnol be aupar- 
(I aaide on apeoiat motion, upoti offidavila which go only to coulradicl. 
B Iha faclt aoiitaiotd in tho affidavit upon which il wa* granted, or, in. 
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other wordf, upon the tneriti ; and the only mode of gettlnf nd of mi mttnclunent 
improvidentljr ordered, b to epptjr to the jndge to Tecate hie oim order, or by appeal 
to the (reneral term. Bot io neither caae can oppoein|r affidavUi be wed ^ the 
defendant, nor additional affidaTita by the plaiutiiT. Moikma, however, to aet aaide 
attach menta for irregularity merely, may, of conrM, be nuule at apeeial term. 

^ 230. Security on obtaining warrant. — Before issuing the 
warranty the judge shall require a written undertaking ou the 
part of the plaintiff, with sufficient surety, to the effect that 
if the defendant recover judgment, the plaintiff will pay all 
costs that may be awarded to the defendant, and all damages 
which he may sustain, by reasou of the attachment not ex- 
ceeding the sum specified in the undertaking, which shall be 
at least two hundred and fifty dollars. 

Ao undertaking in the form of a penal bond, ii good where it eootaim the eon* 
ditiona required by thia aectiou. Conklin v. Duteher, I Code Rep., N. S., 4B. 

^ 231. (Amended.) — Warrant to whom directed^ and what to 
require. — The warrant shall be directed to the sheriff of any 
county in which property of such defendant may be, and shall 
require him to attach and safely keep all the property of such 
defendant within his county, or so much thereof as may besuffi* 
dent to satisfy the plaintiff s demand^ together with costs and ex* 
penses ; the amount of which must be stated in conformity with the 
complaint, together with costs and expenses. Several warrants 
may be issued at the same time to the sheriffs of different 
countaes. 

The amendment ia the inaertion of the words in italie. 

% 232. Mode of proceeding in executing warrant. — The 
sheriff to whom such warrant of attachment is directed and 
delivered, shall proceed thereon in all respects, in the manner 
required of him by law in case of attachments against absent 
debtors, shall make and return an inventory, and shall keep 
the property seized by him, or the proceeds of such as shall 
have been sold, to answer any judgment which may be ob- 
tained in such action, and shall, subject to the direction of the 
•court or judge, collect and receive into his possession all debts, 
credits and effects of the defendant. The sheriff may also 
take such legal proceedings, either in his own name or in the 
name of such defendant, as may be necessary for that purpose, 
and discontinue the same at such times and on such terms as 
the court or judge may direct. 



Upon reoeiviBf the wanrant of attacbmentt the sheriff moit piooeed to attach 
an the real and peiaooal ettate of the defendant in his county, ne moat take into 
hie enrtody all money and bank ootee, all booke of account, vouchers and papers 
i«lsktiDg to the property, debts, credits and effects of the defendanty and all evidences 
of title to his real estate. 1 R. S., 766, s. 7. 

The sheriff is required, upon seizing the property, with the assistanoe of two ap- 
pra&sen, to make an Inventory of the property, stating the estimated value of the 
several articles of personal property, and stating such of them as are perishable. 
Tlie inventory most be sijped by the sheriff and appraisers, and returned within ten 
^yn after the seizure of the property, to the judge who allowed the attachment. 

If any of the goods seized under the attachment as the property of the defendant, 
are elaiined by any other person as his property, the sheriff is required to summon 
m jary to try such claim, as in case of a levy under an execution. 

If the jury find the goods to be the property of the claimant, the sheriff must 
imthwith deliver them to the claimant, unless the plaintiff shall, by an undertaking, 
^th snffioieot sureties, idemnify the sheriff for the detention of such goods ; in which 
the sheriff is required to detain the goods. 



§ 233. Proceedingi in case of perishable property or ves^ 
stU. — ^If any property so seized shall be perishable, or if 
any part of it be claimed by any other person than such de- 
fendant) or if any part of it consist of a vessel, or of any share 
or interest therein, the same proceedings shall be bad in all 
respects as are provided by law upon attachments against 
absent debtors. 

Bee, the note to the preceding section. 

% 234. Interest in corporations or associations liahle to 
attachment. — The rights or shares which such defendant may 
have in the stock of any association or corporation, together 
with tbe interest and profits thereon, and all other property in 
this State of such defendant, shall be liable to be attached and 
levied upon, and sold to satisfy the judgment and execution. 
% 235. Attachmentf how executed on property incapable of 
manual deliver y.-^The execution of the attachment upon any 
•uch rights, shares, or any debts or other property incapable 
of manual delivery to the sheriff, shall be made by leaving a 
certified copy of the warrant of attachment with the presi- 
dent or other head of the association or corporation, or the 
secretary, cashier, or managing agent thereof, or with the 
debtor or individual holding such property, with a notice 
showing the property levied on. 

^ 236. Certificate of defendant's interest to be furnished by 
eorporatioM^ — Whenever the sheriff shall, with a warrant of 
attachment, or execution against the defendant, apply to 
such officer, debtor or individual, for the purpose of attach- 
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ing» or levying upon, such property, such officer, debtor, 
or individual, shall furnish him with a certificate under bis 
hand, designating the number of rights or shares of the de- 
fendant in the stock of such association or corporation, with 
any dividend, or any incumbrance thereon, or the amount and 
description of the property, held by such association, corpo- 
ration or individual, for the benefit of, or debt owing to the 
defendant. If such officer, debtor or individual refuse to do 
so, he may be required by the court or judge to attend before 
him, and be examined on oath, concerning the same, and 
obedience to such orders may be enforced by attachment. 

See, L«wf of 1848, p. 69. 

^ 237. Judgment how satisfied. — In case judgment be en- 
tered for the plaintiff, in such action, the sheriff shall satisfy 
the same out of the properly attached by him, if it shall be 
sufficient for that purpose : 

1. By paying over to such plaintiff the proceeds of ali 
sales of perishable property, and of any vessel, or share or in- 
terest in any vessel sold by him, or of any debts or credits 
collected by him, or so much as shall be necessary to satisfy 
such judgment ; 

2. If any balance remain due, and an execution shall have 
been issued on such judgment, he shall proceed to sell under 
such execution, so much of the attached property, real or per- 
sonal, except as provided in subdivision four of this section, as 
may be necessary to saiisfy the balance, if enough for that 
purpose shall remain in his hands ; and in case of the sale of 
any rights or shares in the stock of a corporation or associa- 
tion, the sheriff shall execute to the purchaser a certificate of 
sale thereof, and the purchaser shall thereupon have all the 
rights and privileges in respect thereto, which were had by 
such defendant. 

3. If any of the attached property belonging to the defend- 
ant, shall have passed out of the hands of the sheriff without 
having been sold or convened into money, such sheriff shall 
re-possess himself of the same, and for that purpose shall have 
all the authority which he had to seize the same under the 
attachment, and any person who shall wilfully conceal or 
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^withhold such property from the sherifT, shall be liable to 
doable damage!^ at the suit of the party injured. 

4« Until the judgment against the defendant shall be paid, 
^e sheriff may proceed to collect the notes and other evi- 
dences of debt, and the debts that may have been seized or 
Attached under the warrant of attachment, and to prosecute 
mnj bond he may have taken in the course of such proceed- 
ings, and apply the proceeds thereof to the payment of the 
Judgment. 

When the judgment and all costs of the proceedings shall 
liave been paid, the sheriff, upon reasonable demand, shall 
deliver over to the defendant the residue of the attached pro- 
perty or the proceeds thereof. 

^ 238. fVhen action to recover notes^ 4^., of defendant^ may 
i$ proiecuted by plaintiff in the action^ in which the attachment 
iuued. — The actions herein authorized to be brought by the 
sheriff, may be prosecuted by the plaintiff, or under his di- 
rection, upon the delivery by him to the sheriff of an under- 
taking executed by two sufficient sureties, to the effect that 
the plaintiff will indemnify the sheriff from all damages, costs, 
and expenses on account thereof, not exceeding two hundred 
and fifty dollars in any one action. Such sureties shall, in 
all cases, when required by the sheriff, justify, by making 
an affidavit that each is a householder, and worth double 
the amount of the penalty of the bond, over and above all 
demands and liabilities. 

^ 239.— -£o7k2 to sheriff on attachment^ how disposed of, on 
judgment for defendant. — ^If the foreign corporation, or absent, 
or absconding, or concealed defendant, recover judgment 
against the plaintiff, in such action, any bond taken by the 
sheriff, except such as are mentioned in the last section, all 
the proceeds of sales and moneys collected by him, and all 
the property attached remaining in his hands, shall be deliv- 
ered by him to the defendant, or his agent, on request, and 
the warrant shall be discharged, and the property released 
therefrom. 

§ 240. Discharge of attachment^ and return of property or 
its proceeds to defendant^ on his appearance in action. — When* 



194 

ever tbe defendant shall have appeared in each action, be 
may apply to tbe officer who issued tbe attaebment, or to the 
court* for an order to discbarge the same, and if tbe same be 
granted, all tbe proceeds of sales and moneys collected by 
him, and all tbe property attached remaining in bis bands, 
shall be delivered or paid by him to tbe defendant or bis 
agent, and released from the attachment. 

^ 241. Undertaking an the part of defendant. — ^Upon such 
application, tbe defendant shall deliver to the court or officer 
an undertaking executed by at least two sureties, resident and 
freeholders in this State, approved by such court or officer, 
to the effect that tbe sureties will on demand pay to the 
plaintiff, the amount of the judgment that may be recovered 
against the defendant in tbe action, not exceeding tbe sum 
specified in the undertaking, which shall be at least double 
tbe amount claimed by the plaintiff in his complaint. 

Where a party hat been attached at a non-resident, he mav more to faave At 
attachment diwharged on the fround of hia l>eing a resident, and the oout will great 
a reference to ascertain the fact, without tbe undertaking required by this seetio& 
KillUn T. WathimgUm, S Code Rep., 78. 

^ 242. When sheriff to return warrant and proceedings 
thereon. — When the warrant shall be fully executed or dis- 
charged, the sheriff shall return the same with his proceedings 
thereon, to the court in which the action was brought. 

§ 243. Sheriff's fees. — The sheriff shall be entitled to the 
same fees and compensation for services, and the same dis- 
bursements under this title, as are allowed by law for like 
services and disbursements under the provisions of chapter 
five, title one, and part two of the Revised Statutes. 

The proTision of the revised statute here referred to, treats <' Of title to property 
real and penonal, transmitted or acquired by special provisions of law." 2 R. S., 3d 
ed., 62. llie fees allowed to sheriffii are prescribed by 2 R. S., 3d ed., 735, and 
Laws of 1850, p. 404. 



Chaptbs v. 
Provuional remedies. 

Sionoii 5M4 Powera of court as to receiyen, deposit of money, &c., in court, and 

other pnmsiooal remedies. 

§ 244. [200.] (Amended.) — Powers of court as to receivers^ 
deposit of moneys !fc.^ in courts and other provisional remedies. — 
A receiver may be appoiDted : — 

1. Before judgment, provisionally, on the application of 
either party, when he establishes a prima facie right to such 
property, which is the subject of the action, and which is in 
the possession of an adverse party, and the property, or its 
rents and profits, are in danger of being lost, or materially 
injured or impaired. 

2. After judgment, to carry the judgment into effect. 

3. After judgment, to dispose of the property according 
to the judgment, or to preserve it during the pendency of an 
appeal, or when an execution has been returned unsatisfied, 
and the judgment debtor refuses to apply his property in sat- 
is&ction of the judgment. 

4. In the cases provided in this code, and by special stat- 
utes, when a corporation has been dissolved, or is insolvent, 
or in imminent danger of insolvency, or has forfeited its cor- 
porate rights. 

6. In such other cases as are now provided by law, or 
may be in accordance with the existing practice, except as 
otherwise provided in this act. 

The court may grant the other provisional remedies now 
existing according to the present practice, except as otherwise 
provided in this act. 

When it is admitted by the pleading or examination of a 
party, that he has in his possession, or under his control, any 
money or other thing capable of delivery, which, being the 
subject of the litigation, is held by him as trustee for another 
party, or which belongs or is due to another party, the court 
may order the same to be deposited in court, or delivered to 
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f Qcb party, with or without security, subject to the further dir 
rection of the court. 

Whenever, in the exercise of its authority, a court shall 
have ordered the deposit or delivery of nioney or other thing, 
and the order is disobeyed, the court besides punishing the 
disobedience, as for contempt, may make an order, requiring 
the sheriflfto take the money or thing, and deposit or deliver it 
in conformity with the direction of the court. 

When the answer of the defendant admits part of the 
plaintifPs claim to be just, the court, on motion, may order 
such defendant to satisfy that part of the claim, and may en 
fierce the order as it enforces a provisional remedy. 

Tb« •eetion, before amendment, wm as followi : Until the lesMature ahall other- 
viw provide, the court may appoint receivera, and direct the depoeit of money or 
Mh^r thing in eonrt, and grant the other provisional remedies now eiisthig, accordhif 
1^ thii» pre»^ut practice, except as otherwise provided in this act. 

As to this section, before amendment, it was observed: *^ The code has not* in 
lihMMi« and 1 think not in spirit, altered the practice in the appointment of receiveis, 
Sri^ lar as notice to the party to be affected is concerned.*' By section 244,tho.eoart ii 
attihoriied to appoint receivers ** according to the present practice/' that b, the prae- 
^>» ^ the snpreme court in equity in force at the time of the adoption of the code, 
w^h was the same as that of the late court of chancery. By that practice, a re- 
^i^vtfkf could not be appointed without notice to the party interested, except under 
^<iili«r circumstances, demanding immediate action, to be made to aj^ar npon the 
jM^m upon which the application was made. 1 Paige, 17. 2 Paige, 438-450. 8 
ni=^« 373-481. And in such cases, the receiver was appointed for the protection 
i|i IMvperty, pendente lite, and the order did not assume to make a final dbposition 
^ (S<» pn>p«trtv, without a hearing of the parties. Per Allen, J., in Kemp v. Harding, 
4 ^^. U t I7H. Dorr v. Noxon, 5 Pr. R., 29. And see, note to section S98-178. 

t>i<» writ of supplies vit has not ceased to exist, as a provisional remedy. Per 
V^ivMNhM^Nk J., in Forrett v. Forrett, 5 Pr. R., 121-128. 

K i^h^NVt^r U an officer of the court. He cannot be appointed until a suit ia eom- 
Mt.j>4M>'4 ~Anon. 1 Atk., 489. 2 Atk., 315— except in the cases of idiota and lonatios. 
f\ ^H Wkilejield, 2 Atk., 315. 

|V^M«4^v« a master in chancery could not be a receiver, (6 Vea., 427,) ner a 
«^<i,^><M ta tW oause, or under a cominission of lunacy, (2 Mer., 452,) nor the next 
^sW W an ial^ut plaintiff, (2 Mad., 64,) nor a trustee, (8 Ves., 72, 11 ik., 363, 15 
»»^, .v>l,^ ^t ^\\ the voluntary dissolution of a corporation, one of its officers might 
W A^f^'^H^^ reviver. (8 Paige, 385. 3 Edw. Ch. R., 385.) But upon procoedingi 
^.A.^*aki au i«MM^vi^ut bank, one of its officers should not be receiver. (1 Paige, 511. 

V «^N*4\«« had to be prayed for, in the bill, under the former practice. 3 Atk., 

V «^H^\*( i>Mld not bring ejectment, without leave of the court. 1 Yea. Jan., 
Uvv .i kh>K V'- O.t 88. IG Wend.. 410. Nor could such an action be brought 
iv<^ iti^ ^»M« w»th«ml Wave of the court. 9 Ves. Jnn.,335. 1 Jac and Walker, 1 16. 
Nss. *%vaiU ^^^ uwike aay payment. 1 Ves. Jun., 85. 

V tv>xA\^ »h^d apply for an order, for leave to sue for a debt. Merriti v. Lyon^ 
U \S VM.J.. k\^. .\ud if he does not obtain leave, and fail in the suit, he will be per- 
^^««i\ .tAl^i» KN vswttt. 'Htus, where a receiver had prosecuted an action as such 
•v^vtwu vkah%>u| K'.«v« vt the court, for that purpose first obtained, and had failed in 
*A^ 4v4<>4*i ^ Ht«>i.^i for costs against him personally, the motion was granted. 
K4^.>* \, < W^ .i V'vdo Uep,. 157. 

\ MHaial ondiWr of ittsulvent general partners may, on complaint and answer, 
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-wkere the debt is not denied, hare en injunction to protect the partnership, property 
and asMste, and a receiver appointed. Dillon t. Horriy 5 Pr. R., 35. It seenw that 
the principle aoerted by the chancellor in the case of Jnnes v. Lansing^ 7 Paige, 
^83, smtaining a bill and injunction, upon the application of a creditor, against in- 
•ol?ent limited partners, on the ground that the partnership efiects were a trust fund 
Ibf the benefit of all the creditors, should apply equally to an insolTent general part- 
nership, lb. 



TITLE VIIL 



Of the trial and judgment in Civil Actions. 

CsAPTsa I. Judgment npon failure to answer. 

II. Issues and the mode of trial. 

III. Trial by jury. 

IV. Trial by the court. 

V. Trial by referees. 

VI. The manner of entering judgment 



Chapter I. 
Judgment upon failure to answer. 

SiGTiOH 345. Judgment, what 

246. Judgment on failure of defendant to answer. 

247. Judgment on frivolous demurrer, answer or reply. 

§ 246. [201.] Judgment^ what. — A judgment is the final 
determination of the rights of the parties in the action. 

The decision of the court on a demurrer, is a judgment. Bentley v. Jones, 3 Code 
Rep., 37. King v. Stafford, 5 Pr. R., 30. An order of the supreme court at general 
term, reversing a judgment obtained at the circuit, and ordering a new trial, is not a 
jodgnient Duane v. Northern JR. R. Co., 4 Pr. R., 364. 

The distinction between an '* order " and a **judgmentj*^ is this. An order is the 
deeisioo of a motion. A judgment is the decision of a trial by the court. Parker, 
Watson and Wright, JJ., in Bentley v. Jonee, 3 Code Rep , 37. King r. Stafford, 
5 Pr. R., 30. The decision of a demurrer is not an order but a judgment. lb. The 
words ^* rnle and order " in no case mean a judgment. Darrow v. Miller, 3 Code 
Rsp)., 241. See, note to section 400 of this code. 

§ 246. [202.] (Amended.) — Judgment on failure of defend* 
ant to answer. — Judgment may be had if the defendant fail to 
answer the complaint, as follows: 

1. In any action arising on contract for the recovery of 
money only, the plaintiff may file with the clerk, proof of per- 
sonal service of the summons and complaint, on one or more 
of the defendants, or of the summons according to the provi- 
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sions of section 130, and that no answer has been received. 
The clerk shall thereupon enter judgment for the amount meih 
tioned in the summonsy against the defendant or defendants, 
or against one or more of several defendants, in the cases 
provided for in section 136. But if the complaint be not sworn 
to, and such action is on an instrument for the payment of 
money only, the clerk, on its production to him, shall assess 
the amount due to the plaintiff thereon; and in other cases 
shall ascertain the amount which the plaintiff is entitled to re- 
cover in such action, from his examination under oath, or 
other proof, and enter the judgment for the amount so assess- 
ed or ascertained. In case the defendant give notice of ap- 
pearance in the action, he shall be entitled to five days' notice 
of the time and place of such assessment. 

2. (Amended.) — In other actions the plaintiff may, upon 
the like proof, apply to the court after the expiration of the time 
for answering, for the relief demanded in the complaint. If 
the taking of an account or the proof of any fact be necessary 
to enable the court to give judgment, or to carry the judgment 
into effect, the court may take the account or hear the pnx)f, 
or may, in its discretion, order a reference for that purpose. 
And where the action is for the recovery of money only, or of 
specific real or personal properly, with damages for the wilh- 
hokling thereof, the court may order the damages to be assess- 
ed by a jury, or if the examination of a long account be in- 
volved, by a reference as above provided. If the defendant 
give notice of appearance in the action before the expiration 
of the time for answering, he shall be entitled to eight days' 
notice of the time and place of application to the court for the 
relief demanded by the complaint. 

3. (Amended.) — In actions where the service of the sum- 
mons was by publication, the plaintiff may in like manner 
apply for judgment, and the court must thereupon require 
proof to be made of the demand mentioned in the complaint, 
and if the defendant be not a resident of the State, must re» 
quire the plaintiff or his agent to be examined on oath respect- 
ing any payments that have been made to the plaintiff, or to 
any one for his use, on account of such demand, and may ren* 



der juilgmeRt for the amnunt which he is entitled to recover. 
Before rendering judgment the court may, in i[3 discretion, 
require the plainliff to cause to be filed satisfactory security, lo 
abide the order of itie court touching the resiitution of any 
eatale or effects which may be directed by such judgment to 
be transferred or delivered, or the restiluiion of any money 
that may be collected under, or by virtue oP such judgment, 
in case the defendant or his representatives shall apply and 
be admitted to defend the action, and shall succeed in such 
dcfeace. 

Ttw BDMudmoait nrc in BubdirlMoni 3 and 3, Those, befuro ■ineniliniinl, w*r« 

S. Ill olliflt ■clidiii, Iha pUiallfT mny. Ujioii llie fike prDor.apply to ihocaurl, sllir 
tlioa of Ilia tiRiB for aunwirniig, lor tlie ntitt deinauded ia ihs complaiul. 
12 an ■crannl or Ihe piaof of any (bci. b« iie<iH»ry, la suable ihe courl 
[mem, ar to carry the jadsmpnl into eSiccl, the eoun, iiiiUad of taking 
: or hearing the proof, loay, In ile dbcrelion, order ■ rer«ieiiee for Ihnl 
lay tunon. Tree from all etceplion, to be named by the party. And *i\irn 
m ie for Ihe leoavEty of mope;, only, or of tpeeifia, real or pcneDal property, 
rt tat llie wiHiholtling (hereof, llie court may laue a wHt at iuquit) • or 
M damtgea to be uveaaed by a jnry, ot if the exnmliialioii of a <ouK accoual 
i, by a refrreuce u above prDvid«d, In case Ihe derendant spre Dolice at 
■ in tlie action befora (he expiralion of t)ie time for nniweiiug, he ahall be 
^hl days' uDtice of the lime aud place of applicatioa lo IhecMiil (or the 
. _ ..aaded by Ihe complaint in aucb acliena. 

L In aeliopi where the aertica of the lunimeiia and coniplaial was not prminal, 

~ may in like inanlier apply for judgiuenl, and the court eball tderaupoa 

to lie takuti of the demand Dieatloned in the ooinplainti and in CD>a the 

a noa-reaidenl, ihiM eauae ihe plaiutilf or hia nsent lo be examined, on 

a any payinant* that have been made lo audi filaiiiliff, ur to any oua lo hia 

' aueh demand, aod may render jarigmeiil for the aiiiDUnt wiiicb be 

er, and may, in iu diieralion, require Uie plaintiff to cause lu be 

, ecurily le abide (ha order of the court toucbiug the rMUiutiou of 

4 or ditet* which may be dirccled by eocb judgment to be Inaereried or 

d,or the rcililuUon uf any nietiey that may tie collFeled under or by virtui: 

dement, in cue llie dxfeiidenl, or liii rejirnenlDli vta, eholl apply aud be 

I oefend Ihe solioD, aud ahall aucceed in aueh defence, 

■ applloilian lor judgmeul, for defuull of an aiiawer, in aclions wilbin the 

■ibdUiiionotlhiaeectiau, miiatbe made allhe Kpecial larin. Ruiln y.MtCan- 

I Sand. 8,C. tl, 709. 1 Coile Rep., 93. 

~ « sottaty aimed in Ihe eamplaiul, ii the eouniy of trial, whether there be on 
"' ed, at • judgment on failure of derendant la auewer. Aud whare llieie ■■ 

" ' " Ihe eouniy of trial. IV'oi-ner v. iTenny. 3 Pr. K.. 333. I Code 

jefoadaut haa ■ right to appear, on aawBiag the damagte, to miu- 

u ho had formerly, on BMcutine a writ of inquiry. Ii. Bui by [li« 

■ma eourl tuIm of AB)(ual, 1b4Q, it b ptoTided, llial where tlia 

1 te Judgmenl by reaeon of the defendant fsilini! lo atiawer llia com- 

g relief demanded tequira nppticntieo lo be made lo tha cauit, audi 

f ba made at any aprclal lerin. In tits dlatriol embraoing the oou,ily in 

able, or lu an adjiiiuiDg Cininty ; aueh opplioatlou may ■!» be 

■ «n'l of inqairy, ahall tte ordered, tha aame ahall be axaculed in the osuuiy 
I lh» action ia IriabI*. The made of applying for judgment, •» failure la 
iu aeUoBi to roreoloea mongagea, and for dirureea, ia pieecrlbed by rule* of 
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oooit. See, as to mortgages, rale 49, and at to divoreov nda 68. See, ndaa of Hm 
•upreme court, in appendix. 

" I think that the first anbdirinon of this aection was intended to apply to netiaBi 
upon promiaaory notes, money booda, and other contracts for the payments of monof 
upon their face, and not to that large class of actiona for the reeorery of damagei^ 
merely on account of the non-performance of aome atipolation or duty, other than tiM 
payment of a snm of money due, although money only waa Bought to be re co y ai ed 
aa damages/' and doea not include an action against a common carrier for lona of 
goods. Per Johnson, J., in Chr t. Msilory, 1 Code Rep., 127. 

The words ** and that no anawer haa been receiTed," in thia aection miiBt be 
read *' and that no anawer or demurrer has been ree^ved." Br^adkead t. BrwMtmdf 
4 Pr. 308, 309. 3 Code Rep., 8. And it will not be contended that a plahiUff on 
take judgment if a demurrer haa been aenred. lb. But if the defendant haa de- 
murred to the complaint and the demurrer haa been OTormled, or there ia a direetaoo 
for judgment under aection 247, there ia in that case a failure to anawer within thia 
section, and the like proceedings may be had aa where neither answer nor deronrrar 
is put in. King v. Stafford^ 5 Pr. R., 30, 34. According to the old practice, the 
proceedings in case of judgment for the plaintiff upon a demurrer were the aame m 
in case of judgment by default. lb. And where a defendant demnra to the com- 
plaint, it is an appearance in the action, and although aooh demurrer may be aet 
aside or held to be frivolous, the defendant. is nevertheless entitled to noiioe of the ■•- 
scssment of damagea or of t\ie amount due the plaintiff in like manner aa if he had 
given a simple notice of appearance. Jb. And where in an action on a pfomlaaoiy 
note the complaint waa not verified, the defendant demurred to the oomplaial, and 
plaintiff obtained a direction for judgment under aection 247, unleaa the defeaKlnnt 
put in an answer within ten days. The defendant did not anawer within tea (teya, 
and thereupon, the. plaintiff gave the defendant's attorney notice of adjosUng the eoatSi 
filed with the clerk an affidavit, atating the direction made by the judge, that taa 
days had elapsed, and that no anawer had been put in : had the amount due on the 
note been assessed by the clerk, and entered a final judgment for the amount oo aa- 
aessed. No notice of asaeaament of damages was given to the defendant'a attorney. 
The court held the judgment irregular. That the proviaiooa of the reviaed atatntea 
2 R S.f 356, ss., 1 1 3, 4, to the effect that if in an action on a promissoiy note, interlo- 
cutory judgmeut berendered for the plaintiff upon demurrer, the court ^all direct tlie 
clerk to assess the damages, and if the defendant has appeared in the cauae, notice of 
the assessment must be served on the attorney, are not necesaarily inconaistent with the 
code, and are retained by section 4G8. That although it might aeem an idle ceremony 
to file with the clerk proof of the personal service of the summons and complaint, In 
a suit where a defendant has appeared and put in a demurrer, yet thia aeema to be rend- 
ered necessary by section 269, in all cases where a judgment ia given for the plaintiff 
on an iasue of law. 76. And the omitting to file such proof will render the judgment 
irregular. 76. If, however, the complaint be not verified, and the defendant giro no- 
tice of appearance, he is entitled to notice of the application for judgment Van Ham 
V. Montgomery t 5 Pr. R., 238. And where in an action on a promisaory note, the com- 
plaint purported to be verified, hut in fact waa not verified, what purported to be a 
verificatiou being a nullity, the defendant gave notice of appearance but did not put in 
any answer, and the plaintiff without any notice to the defendant entered op hia judg- 
ment, it was held, that the judgment was irregular, and that notice ahould have been 
given to the defendant lb. 

Where notice of appearance is not given until afler the application for judgment, 
the plaintiff ia not bound to serve the plaintiff's attorney with notice of the nascsi 
meut of damages. Lyndesy, Weal, 12 Wend., 235. See however Van Lo€n t. 
I>rigg9f 1 C. C, 50. 

In an action on contract to recover money only, and the complaint verified, the 
defendant gave notice of appearance, but did not answer, and at the expiration of the 
time to answer the plaintiff took judgment without any notice to the defendant 
It was held, that he was regular, and that the defendant was not entitled to any 
notice, that in such a case there was no assessment Dix v. Palmer, 3 Code Rep., 
214. 5Pr. R.,233. 

Where an answer denied part only of the claim, it was held, prior to the 
recent amendment, that the plaintiff might have judgment under this section for 
the amount admitted to be due by the answer. Tracy v. Humphrey, 3 Code Rap., 
190, and the latter clause of section of 244 confirms this decision. 
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All aetkmlbr a breach of pronite of marriage, if an action on contract, and with* 
in the firat subdivision of this section, and "if the complaint be verified, the plaintiffi 
vpoo the defendani's failure to answer, becomes absolutely entitled to judgment for the 
avuHint of damages specified in the summons. If the complaint be not sworn to, it 
tbea becomes the duty of the clerk '* to ascertain the amount which the plaintiff it 
emiiiUd to recover, from her examination under oath, or other proof," WHliamB v. 
MiUer, 4 Pr. R. 94. 

Where the complaint set forth a fraudulent purchase, and the defendant 
having omitted to answer, the plaintiff moved for jodgmeut, and that an award 
of exieeatioQ against the person of the defendant might be inserted in the judg- 
BMBt folit the court refused the. motion, holding, that nnder the code the judg- 
DMBt need not (at least, in such a case as that then before the court) specify 
the kind of execution to be issued ; but how it would have been, had an answer 
bean pat in, denying the fraud, the court did not deem it necessary to decide. 
Gi«ftey V. Van Reneeelear, 1 Code Rep., 38. In Squire v. Elsworth, 4 Pr. R., 
77« an action on contract for the recovery of money only, the complaint was not 
varifiedt and the question was raised as to the manner in which the plaintiff was 
ta obtain his judgment ; and it was held, that the action not being on an inslm- 
mtnt for the payment of money, but being on an account for goods sold, the clerk 
mm to ascertain the amount which the plaintiff was entitled to recover. This, how- 
evert is to be done by the clerk in due form. It will not do for him merely to 
t^Ee the oral examination of the party or his witnesses, and then insert the 
ameont in the judgment roll ; he most make and file with the record a report of 
hii finding, like the report on assessment under the former practice, so that the 
defisadant may have some means of ascertaining what is the decision of the clerk 
in the premises^ some means of correcting any errors into which he may Call. 
That report ehoold be annexed to, and made to form part of the record. The clerk 
is sobstitnted for the former sheriff's jury of inquiry, and there is no reason why he 
siMoki aot a s was formerly the practice — make a report of his decision between tiie 
paAiee, per Edmonds, J., in Squire v. Eleworth, 4 Pr. R., 77. 

In an action agaiust a common carrier for loss of goods, where the defendant 
eppeared, hot did not answer in due time, and the plaintiff took judgment without 
any notice to the defendant, the court set aside such judgment as irregular. Clor v. 
JUsUsry, I OkIo Rep., 126 ; and per Johnson, J. : '^ It seems to me, however, that 
the plaintiff was wrong in entering up his judgment without notice to the defendant's 
attsrney, as he might do, in a case under sub. 1, of s<»ction 246, of the code. Although 
this was an action arising upon contract, and the plaintiff sought to recover the dam- 
ages be had sustained from the alleged breach of it in money only, I do not regard 
it as the case contemplated by su£ 1. It may satisfy the language, but not the 
spirit and intent of that subdivision. 

** The latter class, in my judgment, falls more properly under the provisions of 
mbw 2 of the section, where the proof of the facts alleged is necessary to enable the 
eoort to give judgment. The contract upon which the action was brought was for 
the delivery of gwxls as bailee, and not for the payment of money, and the action is 
in substance for the value of the goods negligently lost. The contract in such a case 
famishes no guide for the measure of the recovery ; and proof is therefore neces- 
sary to inform the conscience of the court as to the value of the goods, and the 
damage sustained by their non-delivery. It cannot be that the legislature intended to 
compel the defendants to put in a defence in every case, and incur the trouble and 
increased expense of a trial, or submit to whatever the judgment or conscience of the 
other party might claim by way of damages, when the real damages in every such 
case might be ascertained by a simple appearance, and the production of proof as to 
that single question before the referees or jury. I am not aware that any con- 
straction has as yet been given to this section of the code, but I sm satisfied the one 
I have now given it will be found by far the more safe and convenient in practice, 
and tend materially to lighten the expense and burden of litigation in a vast number 
of cases which must be constantly arising. If I am right in this, the pkiintiff should 
have given the defeodsnt's attorney eight days' notice, and had his damages a s s e ss e d 
uider the order of the court, before entering his judgment." /6. 

And it seems that although the summons may be in the form prescribed, by the 
fiiit sttbdiTMMon of section 129, and no objection is made thereto by the defendant 
Wofe jodgSMBty yet, if the answer be in faet withhi the second snbdivision of esc- 
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tion 129, the plaintiff eaonot take jnd^ent pnnoant to the firat MibdiTMion of tUi* 
■ection, and if be do, the defendant may object to the regularity of the jodgmmU 
76. 

Where in a forecloaure action, the rammonf itated that judgment would be take* 
for a specific sum, bnt the complaint prayed only a aale and payooent of the pro* 
ceeda, the motion for judgment was denied, without prejudice to a motion to amaiid 
the summons. Wyant v. Reeves, 1 Code Rep., 49. 

And where in an action to recover for goods sold and work done, and claim of a 
judgment for a certain amount, the summons stated that the plaintiff would apply to Um- 
coort for the relief demanded in the complaint, was in fact in the form prescribed by sob- 
division 2 of section 129, the defendant failed to answer, and on the plaintiff's ap- 
plying for judgment ; his application was denied on the ground that his aommoua 
was in the wrong form. Diblee v. Mason, 1 Code Rep , 37. 

In an action for an assault, &c., where defendant omits to answer, there b noth- 
ing in the Code to require the damages to be assessed by a jury at the circuit, and it 
is more convenient, and more in accordance with the former practice to hare the 
damages assessed by a sheriff's jury. It is in the power and discretion of the joatiee 
at special term, to whom application is made for judgement, to order the damagea to 
be assessed by a sheriff's jury. Richards v. Sioetzer, 3 Pr. R., 413, 414. 1 Code 
Rep, 117. Stanley Y. Anderson y 1 Code Rep., 52. In the latter caae the eoort 
approved of the following form of judgment. 
Title of the cause. 

At a special term of the supreme court held in the county of Albany, on the 7th 
day of October, 1848, before Mr. Justice Haud. 

The summons with a copy of the complaint in this action, having been peraonally 
served on the defendant on the 21st day of August, 1848, and no answer or donrar- 
rer thereto having been served on the attorneys for the plaintiff, the plaiotiff, by 
John Cole, his counsel, applies for the relief demanded in the complaint, being fit 
the payment of money only, and this term of the court being the time and place ape- 
cified in the summons for that purpose, thereupon it is adjudged that the plaintiff da 
recover against the defendant his damages by him sustained by occasion of tho pre* 
mises in the said complaint set forth ; but because it is unknown what amount of 
damages the plaintiff hath sustained, the plaintiff hereupon requiring that the dam- 
ages be assessed by a jury, it is ordered that the sheriff of the county of Saratoga, 
by the oaths of twelve good and lawful men of his county, assess such damages; 
and that said sheriff return to this court, at the office of the Clerk of Saratoga coun- 
ty, the inquisition he shall thereupon take, under his hand, together with this order, 
and thereupon ordered judgment for the amount of damages so assessed, with (IS 
costs and disbursements to be verified. 

In a suit for partition commenced by summons and complaint under the code, if 
any of the defendants do not answer within the time prescribed, it is unnecessary to 
enter an order for their default. Plaintiff is entitled to the relief demanded in hit 
complaint Watson v. Brigham, 1 Code Rep., 67. 

Where the relief demanded by the complaint was a judgment for the return of 
personal property or its value, and no answer was put in, it was held that the plain- 
tiff might elect which judgment he would take, but that he could not be allowed to 
take judgment in the alternative. In that class of cases the judgment must be final 
and certain. Commercial Bank v. White, 3 Pr. R., 292, 1 Code Rep., 68. 

Where alter judgment entered for default of an answer the plaintiff requireo a 
reference, on the ground that the taking of an account is necessary, he will be re- 
quired to do more than state generally that a reference is necessary ; he muat state 
circumstances from which the court may judge of the necessity for a refereuoe ; thna 
where after judgment for want of a plea the plaintiff on a general affidavit that the 
inquiry involved the examination of a long account asked for a reference to ascertain 
the amount of damages, Edmonds J., said : ^* Cases of this kind have oocnrred 
where the damages could very conveniently have been tried by a sheriff's jury, but 
where the plaintiff on an affidavit like this has obtained an order of reference, and 
largely augmented the costs. To guard against such an abuse I shall in future ezaet 
from the plaintiff, a sworn copy of the account on which the fiction is brought, ao- 
that the court may judge for itself as to the necessity of a reference. Broum r* 
MUler, 1 Barb. S. C. R. 24. 

In one case it was held by the New-York court of oommon pleaa, that whara- 
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A defendant floflfered judgment to be taken against him for want of an answer, he 
eould not appeal from sacb judgment Jone$ v. JTip, 1 Code Rep., 119, but in Ray» 
nor T. Clark, 3 Code Rep.. UZOy the sapreme coart said: All that a party admite 
by aQfitsring a default, is the truth of the facte alle(|red against him, and if a decla- 
ration under the former system did not contain sufficient to show a cause of action, 
the defendant could take advantage of the defect either by motion in arrest of judg- 
ment, or writ of error. For a like defect in a complaint, under the code, the defend- 
ant may appeal from the judgment to the general term. — The form of the remedy 
only is changed. Callagan v. Hallett, Caines, 104. 

§ 247. Judgment on frivolous demurrer ^ answer or reply, — If 
a demurrer, answerer reply be frivolous, the party prejudiced 
thereby, upon a previous notice of five days, may apply to a 
judge of the court, either in or out of the court, for judgment 
thereon, and judgment may be given accordingly. 

Mnch doubt has arisen in practice, as to when it is proper to move under this 
section, and when to demur. In Scotell v. Howellj 2 Code Rep., 33, the answer 
avowedly addressed itself to the plaintiflTs bill of particulars, instead of to the com- 
plaint, and the plaintiff moved under this section for judgment, but the court said 
the answer was insufficient, and if ** the plaintiff had demurred, be undoubtedly 
would have succeeded ; but he has mistaken his remedy" by asking for judgment 
under this section, and the motion was denied. 

The code of lS4d had no corresponding section to this, and under that code it 
was at first held, that a motion to set aside a demurrer as frivolous, would not be 
eotertaiued ; and that the proper course was to place the^ cause on the calendar. 
Partridge v. McCarthy, 1 Code Rep., 49. And iu another case it was said there 
is no law for treating even a frivolous demurrer as a nullity ; the only mode of get- 
ting rid of it is to put it on the calendar. Swift v. De Witt, 1 Code Rep., 25. But 
under these rulings, frivolous pleadings began to multiply, and the court was, as 
it were, forced to hold that even under the code of 1848, where a frivolous an- 
swer or demurrer was interposed, the opposite party might move for judgment, aa 
lor want of an answer on the notice prescribed for special motions. Nohle v. Trote* 
hridjge, 1 Code Rep., 38 ; Hartneai v. Bennett, lb., 86 ; Coming v. Haight, lb., 73, 
And it was further held, that a party did not waive his right so to move by answer- 
ing such frivolous pleading. Stokes v. Hagar, 1 Code Kep., 84. We apprehend, 
however, that it would not be safe to move under this section, after having answered 
the pleading objected to. 

The court will not strike out a demurrer as frivolous, unless it appears to be 
taken merely for the purpose of delay, or unless the grounds of demurrer set forth are 
clearly untenable Neejfus v. Kloppenburg, 2 Code Rep., 76. 

Where a complaint by an indorser of a promissory note, alleged that the plaintiff 
was the " lawful holder" of the note, and the defendant demurred, alleging for 
cause, that it did not appear by the complaint that the plaintiff was the " owner*' 
of the note, the court refused a motion to set aside the demurrer as frivolous. 
Beech v. Gallup, 2 Code Rep., 66. 

An answer which denies a material allegation in the complaint, cannot be stmck 
out as " frivolous." Davis v. Potter, 2 Code Rep., 99. 

Under the former practice, where a party moved to strike out pleas as false and 
frivolous, his notice not specifying any ground for the motion, and his affidavits al- 
leging only that the pleas were false, held, that he could not avail himself of the 
frivolonsnesa of the pleas. Maury v. Van Arnum, 1 Hill, 370. 

In Darroto t. Miller, 3 Code Rep., 241, Sill, J., said, the mischieia which see- 
tkm 159 and section 247 were deeigned to remedy, have, I think, as well as the 
lemediea themeelves, been somewhat coofouuded, and his honor came to the coiii* 
elusion in that case, that to authorize an order upon a motion to strike out an an- - 
iwer ai (Hvoloua, it mnst appear that the answer is a "aham pleading,** whicli.- 
doee not neceasarily follow from its being merely frivolous. 

The late supreme court adopted the practice of striking out pleas which were* 
palpaUy frivoloua, Heaion t. Bartell, 13 Wend., 772; Lowry t. Uall^ 1 Bill, 663. 
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But to justify itrikin^ them out, they muit be not only frivolous, but palpably ao, 
and to a degree that will satiefy the court that ihey were iote^KMed merely for 
delay, or with some other improper motive. Maury y. Van Arnum, 1 Hill, 370; 
Fisher v. Pond, Id., 672; Melville v. HazletU 18 Wend. 680, DavisY. Adams, 4 Cow^ 
142; LnvorisY. Hall, 1 Hill, 663 ; and see BalmannoY. Thompson, 6 Biog. N. C-, 153. 
The 152d section of the code simply applies the former practice of strikiog out 
sham defences to the new system of pleading, and an answer which is shown by 
its falsity or palpable frivolousness, to be put in for delay merely, or other improper 
object, will be stricken out as a sham defence, in the same manner, and for the like 
reason that a plea embracing the same matter, would have been stricken out imdet 
the former practice. 

But a pleading may be frivolous, and still be Interposed in good faith. Miller r. 
Heath, 7 Cow., 101 ; 'Patten v. Harris, 10 Wend., 623. And unless the want of 
good faith is manifest, the pleading, though technically frivolous, should remain on 
record. For a party has the right to have any defence honestly interposed, paased 
upon, not only in the court of original jurisdiction, but in a court of appeal. In 
such a case, the remedy of the party allef^ing the frivolousness of the pleading 'm, ii 
he desire a summary decision, to move for judgment under section 247. 

An answer would not, under the former practice, be struck out as frivolouai, 
solely on the ground that the court had previously held a similar answer bad on de- 
murrer. Davis V. Adams, 4 Cow., 142. 

The motion to strike out a pleading as frivolous, must be made at the special term, 
the order for that purpose cannot be granted at chambers. Darrow v. Miller, 3 Code 
Rep., 241. There is no time limited, within which the motion is to be made. The 
motion may be made on the copy pleading served, and no affidavit is necessary. The 
judgment must be granted, or refused, on what appears upon the pleadmgs alone, aod 
an affidavit, if served, could not be taken into account, in deciding this question. In 
this respect, it is like a motion in court for judgment upon demurrer, or upon a plead- 
ing not answered. By Ihis, it is merely intended that no affidavit ne^ be served 
with the motion papers, for if the defendant do not appear, to oppose the motion, the 
plaintiff most give proof of the reception of the answer, and of the service of the 
notice of motion. Darrow v. Miller, 3 Code Rep., 241. 

To authorize the granting of judgment under this section, the notice of motion 
must ask either for "judgment" or **relief,'' and where a notice of motion, after asking 
for an order on another ground, concluded by asking for such other ** order,'' Slc., 
it was held, that under such a notice, relief could not be given under this aection, 
because the relief granted by this section is not an order, but a judgment. Jb. And 
see, Maury v. Van Amum, 1 Hill, 370. 

The application for judgment under this section, and decision on such applica- 
tion, is a summary trial of an issue of law. And the decision of such application, is 
a judgment Bentley v. Jones, 3 Code Rep., 37. 4 Pr. R, 335. King v. Stafford, 
5 Fr. R., 30-32. The insertion of leave to answer, does not make such decision an 
order. Jb. To obtain a review of such decision, the party dissatisfied must appeal 
from the judgment entered on such decit^ion. lb. The words, "judgment may be given 
accordingly,'' do not necessarily require judgment to be entered by the clerk, on the 
decision of the judge, for the sum mentioned in the complaint, without any assess- 
ment of damages, or proof as to the amouut due the plaiutiflf. This would work 
gross injustice, especially, where the action is in tort, or on contract, for unliquidated 
damages. The idea that judgment is to be immediately entered, in such cases, is 
negated by section 269. And see, now, the amendment to section 269, and note to 
sections 152 and 246. 

By rule 46 of the equity rules of 1847, on a plea or demurrer being overruled, as 
frivolous, the defendant might, on payment of costs, put in an answer withm twenty 
days, or within such other time as may be prescribed by the court. It is now the 
more common practice, after a demurrer has been overruled, as frivolous, on the pro- 
duction of an affidavit of merits, to admit the defendant to put in an answer within 
a limited period, on payment of costs. Under the practice in chancery, the defend- 
ant could not, after a plea or demurrer had been overruled, as frivolous, have an ex 
parte order for further time to answer, beyond the time allowed by the order over- 
ruling the plea or demurrer. Trim v. Baker, 6 Turn, and R, 253. Hurd r. 
HayneSf 9 Paige, 604. The deciaioua in these cases, appear applicable to the present 
practice. 



Chapter II. 

Issues and the mode of trial, 

Stcnoof 248. The different kindA of issues. 

249. Iiwue of law. 

250. Issue of fact 

251. On issues of both law and fact, the issue of law to be first tried. 
2.'>2. Issues, how tried. 

253. Issue of fact lo be tried by jury, unless waived or reference ordered. 

254. Other issues to be tried by the court. 

255. Issues, where to be tried. 

256. Either party may ^ive notice of trial. Note of issue. 

257. Order of disposing of issues on the calendar. 

^ 248. ['203.] The different hinds of issues. — ^Issues arise 
upon the pleadings, when a fact or conclusion of law is main- 
tained by the one party and controverted by the other. They 
are of two kinds : 

1. Of law; and 

2. Of fact. 

^249. [204.] Issue of law. An issue of law arises, 
Upon a demurrer to the complaint, answer or reply, or 
to some part thereof. 

^ 250. [205.] Issue of fact. An issue of fact arises, 

1. Upon a material allegation in the complaint controverted 
by the answer ; or, 

2. Upon new matter in the answer controverted by the re- 
ply; or, 

3. Upon new matter in the reply, except an issue of law 
is joined thereon. 

^ 251. [206.] On issues of both law and fact, the issue of 
law to be first tried. Issues both of law and of fact may arise 
upon different parts of the pleadings in the same action. In 
such cases, the issues of law must be first tried unless the 
court otherwise direct. 

Where there were issues of law and fact in a case, and both parties noticed the 
cause for trial on the issue of fact, and the issue of fact was tried without objection 
before the issues of law. It was afterwards contended that the trial was irrefruiar, 
because the issue of law was not first tried, but it was held iu the superior court, all 
the jud^s concurringr, that both parties having noticed the issue of fact for trial, had 
consented to its beinfr first tried, and it must be deemed to have been first tried by 
«rder of the court. Warner v Wigerg^ 2 Sand., S. C. R, 635. 

Id the case last cited it was announced that the future practice of the superior 
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eoQit would be : " Thai whenever a cause was moved on the trial ealeadar in wbiek 
there was an issue of law pending, the court will then determine whether the issue of 
fact shall be first tried or not, and it is not necessary to obtain a previoos order on the 
subject*' 

^ 252. [207.] (Amended.) — Issues how tried. — An issue of 
law must be tried by the court unless it be referred, as pro- 
vided in sections 270 and 271. An issue of fact, in an action 
for the recovery of money only, or of specific real or personal 
property, or for a divorce from the marriage contract on the 
ground of adultery, must be tried by a jury, unless a jury trial 
be waived as provided in section 266, or a reference be order- 
ed as provided in sections 270 and 271. 

This section is entirely changed. As it stood prior to amendment, it read as follows : 
A trial is the judicial examination of the issaes between the parties, whether they be 
issnes of law or of fact. 

This section before amendment was so far as an issue of fact is concerned merely 
declaratory of the existing law. (3 Blk. Com. 330.) It is true, it included the exa- 
mination of issues of law as well as of fact within its definition, so that what was for- 
merly an " argument " or ** hearing^^ is now a trial. This is the only differenee 
between a trial under the code, and under the former system. Per Gridley J., in 
Dodd V. Curry y 4 Pr. R., 123, 124. It will be seen that this section embraces a large 
portion of the provision contained in section 253. The taking a dismissal of the com- 
plaint under section 258, was held to be a trial within the definition of a trial con- 
tained in this section. Dodd v. Curry, 4 Pr. R., 123. For the benefit of those who 
do not know the details of the history of the recent amendments we may state, that 
when the provisions contained in this section were first introduced, it was intended 
to strike out the present section 253. It was afterwards decided to retain section 
253, but its provision in this section was omitted to be stricken out. See note to 
section 253. 

^253. [208.] Issue of fact to be tried by jury j unless waived 
or reference ordered. — Whenever in an action for the recovery 
of money only, or of specific real or personal property, there 
shall be an issue of fact, it must be tried by a jury unless a 
jury trial be waived, as provided in section 266, or reference 
be ordered, as provided in sections 270 and 271. 

The words ** specific, real or personal property iu this section,*' relate to personal 
property, which was formerly the subject of an action of replevin, and does not relate 
to claims in equity. Cahoon v. Preiident, ^c, of Bank of Utica, 4 Pr. R., 423, 
424. 3 Code Rep, 110. 

In the cases where the trial of issues of fact is not provided for in this section, if 
either party desires a trial by jury, such party must within ten days after issue joined, 
give notice of a special motion to settle the issues, and the court, or judge may settle 
the issues, or may refer it to a referee to settle the issues. Such issues must be set- 
tled in the form prescribed in section 72 of this code. See rule 74 of supreme court 
fUles in appeudiz. 

% 254. [209.] Other issues to be tried by the court. — Every 
other issue is triable by the court, which, however, may order 
the whole issue, or any specific question of fact involved 
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•therein, to be tried by a jury ; or may refer it, as provided in 
sections 270 and 271. 

^255. [210.] (Amended.) — Issues where to be tried, — All 
issues of fact, triable by a jury or by the court, must be tried be- 
fore a single judge. Issues of fact in the supreme court must 
be tried at a circuit court when the trial is by jury, otherwise, 
at a circuit court or special term, as the court may by its rules 
prescribe. Issues of law must be tried at a general term, un- 
less the court order the trial to be had at a special term. 

This section prior to amendment was as follows : 

AJI issues, whether of law or fact, triable by a jury or by the court, shall be tried 
before a single judge. Issues of fact in the supreme court, shall be tried at the cir- 
ouit courts, issues of law in the first instance at a circuit court or special term. 

See Hill v. McCarthy, 3 Code Rep., 50. 

^ 256. [211.] Either par hj may give notice of trial. — NoteoJ 
istue. — At any time after issue, and at least ten days before 
the court, either party may give notice of trial. The party 
giving the notice shall furnish the clerk at least four days before 
the court with a note of the issue, containing the title of the 
action, the names of the attorneys and the time when the last 
pleading was served ; and the clerk shall thereupon enter the 
cause upon the calendar, according to the date of the issue. 

This section is identical with section 211 of the code of 1848, under which it 
was held, that, a notice of trial served on the 9th, for the l9th, the 19th beingr a 
Monday, was a notice of ten days, and a sufficient notice under this section, Easton 
T. Chamberlin, 3 Pr. R., 412, 413. And a notice of trial served on the 11th for the 
Slst held good. Dayton v. Melntyre, 5 Pr. R., 117. See section 407, note. 

By the rules of the New-York common pleas, the notice of trial must be for the 
first day of the term, and where the parties agree in writing to waive a trial by jury, 
the note of issue is to state such consent. See rule«i in appendix. 

Notes of issue for the general term are to be filed eight days before the oom- 
mencement of the court at which the cause may be noticed. See rule 37 of su- 
preme court rules in appendix. In the court of appeals either party may bring on 
the argument on a notice of eight days, which notice except in criminal cases is to 
be for the first day of the term. A copy of the notice specifying the judicial dis- 
trict in which the cause, originated, is to be furnished to the clerk eight days be- 
fore the first day of the term. See rule 8, of rules of the court of appeals in appen- 
dix. 

In TVi7^t7i V. Pearcfy 4 Pr. R., 26, it was held by the court of appeals, that an 
attorney should not wait until the last day but one for filing notices of argument or 
issue before sendingf to the clerk a copy to file for the calendar, and if he does thus 
wait without a sufficient excuse, and circumstances then transpire which prevent 
him from sending the notice in season for the calendar, he will not be allowed to put 
his cause on the calendar, whatever his excuse may be after that time. And where 
there are several defendants defending by oeparate attorneys, and the plaintiff no- 
tice the cause, he must serve each defendant with notice of trial. 3 Price, 72. May 
-one of several defendants appearing by sep irate attorneys notice the cause for trial? 

Where there are two actions depending between the same parties and prosecuted 
«nd defended by the same attorney, and one action only is noticed for trial, the no- 
tice should specify the action intended to be tried, or it may be cousidered insufficient, 
Leaker v, ParmeUe, 1 Wend., 22. 
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If the notice it inioffieieiit, md the party proceede to trial, and obtains a Teidietr 
in the abaence of the opposite party, the court, on motion, will set the Terdict aside* 
15 JohDs. R. 399, if the defect was such as misled the opposite party. 1 Cainea,lt, 
154, a ; 3 76., 86, 133 ; 4 Cow., 60 ; 11 Wend., 178. Aud for this purpose they 
will look only at the notice. After noticing the cause, the party ^ving the notice 
may couDtermand the same, but he will have to pay the costs incurred by the opposite 
party in consequence of the notice. 2 R. S., 514, s. 37 ; 2 Wend., 241 ; 1 How. 
S. T. R , 66, 53. The notice of countermhnd would be unavailiufr where both par- 
ties notice the cause, and in such a case the party countermanding would not be 
liable for costs. It is now the more ordinary practice for both parties to n(rtice the 
cause. The object of the defendant noticing the cause is usually to enable him to 
bring the itsue to trial under section 258. See note to section 258. This provision, 
appears to be a revival of the obsolete practice of a trial by proviso. See Tidd*s Pr., 
Am. ed. of 1807, p. 700. And by the practice prior to the code, in actions of re- 
plevin, prohibition and quare impeditt the defendant might notice the cause for trial, 
and ill equity, either party might notice the cause for hearing. Under the old prac- 
tice of a trial by proviso, where the defendant noticed the cause for trial, be thence- 
forth occupied the position of a plaintiff, with respect to his rights, and liability as to 
paying costs on countermand, or for not proceeding to trial according to notice, or 
for postponing the trial. But where, in a replevin suit, brought prior to the code, the 
defendant noticed the cause for trial, and the plaintiff not having filed an affidavit of 
merits, the defendant moved the cause out of its order on the calendar, and took an 
inquest. The court set such inquest aside, and said there was no practice al- 
lowing a defendant to move the cause out of its order on the calendar, or re- 
quiring a plaintiff to file an affidavit of merits, to prevent an inquest being taken 
against him. Regan v. Priest, 3 Denio, 163. 

<^ 257. [212.] Order of disposing of issues on the calendar. — 
The issues on the calendar shall be disposed of in the follow* 
ing order ; unless, for the convenience of parties, or the dis- 
patch of business, the court shall otherwise direct : 

1. Issues of fact to be tried by a jury ; 

2. Issues of fact to be tried by the court ; 

3. Issues of law. 

By laws of 1850, cap. 128, p. 200, it is enacted, that: 

§ 1. " Every issue of fact joined or hereafter to be joined, in any action brought 
by the attorney-general of thiR State, pursuant to the joint resolution of the senate 
and assembly of the 10th day of April, one thousand eight hundred and forty- 
eight, or proceedings in the nature of a quo warrantOf shall have a preference at the 
court at which it shall be noticed for trial, over all other causes ; and every case 
made, special verdict rendered, and bill of exceptions taken on such trial, and every 
issue of law joined on the pleadings in such suit or proceedings, and every appeal 
from any judgment rendered in any such suit or proceedings, shall have a preference 
in the argument thereof, in any court where the same may be pending." 

The joint resolution above referred to, may be found in laws of 1848, p. 583, 
and is as follows: 

" Retolvedf (if the senate concur,) that the attorney- general be instructed care- 
fully to inquire and ascertain whether, in any of the lands of this State, now claimed 
to be held under any of the manorial titles referred to in this report, the claim of the 
present landlords be open to just douht and question, and whether, in his judgment^ 
this State may justly and legally Uy claim to the title of the same, or any part 
thereof, by escheat or otherwise ; and if, in his opinion, the title of the present 
claimants may be justly questioned, and the right of the State to such lands, or to 
any part of the same, be established according to law, that he take such measures, 
either by suit at law. or any other proper proceedings, as will test the validity of 
such tiiles or claims." 

As to causes on the calendar of the court of appeals, see section 13 of this code» 
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Trial by Jury. 

SxcnoR 258. Notice of trial. Separate trials. 

^ 259. Court to be furnished with copy sammons, pleadiogs, &,e. 

260. General and special verdicts defined. 

261. Verdict in action for recovery of specific personal property, when m 

action for recovery of money only, or real property, jury may ren- 
der either general or special verdict ; and when court may direct 
special finding. 

262. Special finding, with general verdict. 

263. Jury to assess defeudaot's damages in certain eases. 

264. Entry of verdict. Motion for new trial. 

265. Motions for new trial, die, where heard. 

^258. [213.] (Amended.) — Notice of trial. — Separate tri-' 
<^h. — Either parly giving the notice may bring the issue to 
T^rial, and in the absence of the adverse party, unless the court, 
for good cause, otherwise direct, may proceed with his case, 
aid take a dismissal of the complaint, or a verdict or judgment, 
xi8 the case may require. A separate trial between a plaintiff 
€ind any of the several defendants may be allowed by the courts 
rvhenever^ in its opinion^ justice will be thereby promoted. 

The amendment is the addition of the words in iVilic. The section, before 
amendment, was identical with section 213 of the code of 1848. That section was 
held, not to have changed the practice as to taking inquests at the circuits, and that 
an affidavit of merits was still necessary, to prevent an inquest. Dickenson v. Kint" 

— - - ^ 

By rule 12 of the supreme court rules, it is provided : ** Inquests may be 
taken at the circuit in actions out of their order on the calendar, in cases in which 
they were heretofore allowed at the opening of the court, on any day after the first 
day of the circuit, provided the intention to take an inquest is expressed in the notice 
of trial, and a sufficient affidavit of merits shall not have been filed and served." 
This rule corresponds with the 31st of the law rules of 1847. The manner of stating 
the advice of counsel is prescribed by rule 39 of the present rules of the supreme 
court, which requires that the party shall swear he has fully and fairly stated the 
case to his counsel, and must give the name and place of residence of such counsel. 

As to the affidavit to prevent an inquest, it must, in general, be made by the de- 
fendant himself; in his absence, however, it may be made by h<8 attorney or counsel. 
(11 Johns. R., 82.) But in such case, it must contain a sufficient excuse for not 
being made by the defendant. 2 Coweu, 581. 1 How. S. T. R, 62. The substance 
of the ordinary affidavit is, that the defendant has fully and fairly stated the case 
to his counsel, giving the name and residence of such counsel, (rule 39,) and 
that he has a good and substantial defence on the merits thereof, as he is advised by 
his said counsel, after such statement made as aforesaid, and verily believes to be 
true. 5 Johns. R., 335. 16. 76., 3. The language of the affidavit should strictly 
conform to the rules of court ; otherwise, it may be treated as a nullity at the circuit. 
2 Hill, 359. An affidavit, that the party has fully and fairly stated " this case," or 
** his case," to counsel, fairly implies that he has stated the whole case, and is a suf- 
ficient compliance, in tliat particular, with the rule. But an affidavit that he haa 
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halh 1 Code Rep., 83. Jones ▼. R^istll, 3 Pr. R., 3S4. 1 Code Rep., 113. SkeU 
don V. Martint 1 Code Rep., 81. Anderson v. Hough^ 1 Code Rep., 50. 1 SaihL 
8. C R, 271. And it was no grood reason for dispensing with an affida?it oi mentis 
that the answer was verified by affidayit. Jb. 

The amendment to this section seems, the adoption of the practice id equtyi 

stated ** his defence *' to counsel, only implies that he has stated one side of the ciae, 
And is, therefore, insufficient. 2*2 Wendell, 636. 2 Hill, 359. Richards v. Swetzer, 
1 Code Rep., 117. So, an affiJavit that the defendant has- fally and fairly stated 
**the facts of his case," dtc., is insufficient 1 Hill, 644. Nor will it do to qualify 
the requisition of the rule, by adding, ** so far as the facts have come to defendant's 
knowledge,'* unless a sufficient excuse be shown. 19 Wendell, 617. An affidayit 
that the defendant has a *' defence, 6lc., to the plaintiflf's declaration filed in tbie 
suit," &,c., (1 How. S. T. R., 6S,) or *<to the bond, &^.," or « a defence in the 
action," without stating " on the merits," (4 Hill, 534. 5 Pr. R., 14,) has been held 
bad. So, where the person described a.4 counsel, in the affidavit, was not, in fact, a 
counsellor of this court, although an attorney, the affidavit was insufficient. 1 How. 
S. T. R., 74. 

Where a maker and endorser of a note are sued in one action, an affidavit of 
merits by the maker will not prevent an mquest against the endorser, unless it appear 
that the defence of both is identical. 19 Wend., 125. And where several suits are 
brought against the maker aud endorsers of the same note, an aSdavit of merits to 
set aside an inquest iu all the causes, may be made by the maker, if he be acquainted 
with the facts, and the defence be the same in all the causes. 6 Cowen, 395. Hav- 
ing drafted the affidavit, make two copies, and endorse them properly. Let one be 
sworn to, and filed iu the office of the clerk of the circuit iu which the cause is to 
be tried, and serve the other (with a notice endorsed, of the original being on file,) 
upon the plaintiff's attorney, on or before the first day of the circuit. 15 Johna rI, 
536. One affidavit of merits to prevent an inquest is sufficient, though the cause be 
several times noticed for trial and inquest. (6 Cowen, 45 ) And if filed, and served 
-on a plaintiflf's attorney, for a circuit in one county, it has been held sufficient, thoogh 
the venue be afterwards changed to another county, and the cause be tried in the 
latter. lb. But an affidavit of meriUi, made and used for one purpose in a cause, 
cannot be used for another: e. g.t an affidavit to change the venue will not be re- 
ceived as the foundation of a motion to set aside a default, for want of a plea. (2 Hill, 
409.) And a verified answer was held not to be sufficient to prevent the taking of 
an inquest iu the cause at the circuit, out of its order on the calendar. lb. 1 Code 
Rep., 81, 113. 1 How. S. T. R., 166. Under the former practice it was said, that 
an affidavit to prevent an inquest sometimes might, aud at other times, should be 
served iu a different manner from what is required in relation to other papers. At 
the circuit, if the plaintiff's attorney was not present, it might be delivered to the 
counsel having the cause in charge. If not delivered at the circuit, it should be 
served in such a way that it will probably come to the knowledge of the attorney, in 
eeason to enable him to communicate with the counsel, before the inquest is taken. 
Accordingly, where the affidavit was served on the second day of the circuit, by 
leaving it at the office of the plaintiff's attorney, no one being in at the time, and he 
took the inquest a few moments afterwards, but without knowing that the affidavit 
•had been served, bis proceedings were held, regular. 6 Hill, 36d. 

An inquest taken before the defendant's time to amend his answer expires, will 
be irregular if the defendant afterwards in good faith and in due time serves an 
amended answer. Washburn v. Herrieky 2 Code Rep, 2. 

Where the defendant omitted to serve an affidavit of merits and did not appear ; 
after the discharge of the jury, the plaintiff took au inquest without a jury, and it 
was held to be irregular, and that it should have been taken before the jury were 
discharged. Dickinson v. Kimball, 1 Code Rep., 83. 

A party who has taken an inquest regularly is not bound to waive it, he may put 
the adverse party to his motion. Smith v. Howard^ 12 Wend., 198. 

Where the cause is called in its order the defendant may appear and defend, al- 
though no affidavit of merits be filed. Starkweather v. Carswell, 1 Wend., 77. 

An inquest may be taken on any day after the first day of the circuit, immedi- 
ately after the opening of the court, (Rule l2,) but not after the trial of a litigated 
cause has commenced. Nichols v. Chapman, 9 Wend., 451. 
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ia aeeordance with which it wmt held, that if the defeodants in the suit had not a 
eomonon interest, or the defences set up by them were separate and distinct in their 
character, an issue might be awarded as to one defendant, although the case was not 
a proper one for an issue, as to his co-defendant New-OrUant Oas Light Co. t. 
Dudley, 8 Paige, 452. And see, Meaeh v. Chappelly ib., 135. Germain v. Beach, 
9 ib., 232. Sea Ins. Co. v. Day, ib., 369. As to moving for judgment, aa in case 
of a nonsuit, see section 274. 

^259. [214.] (Amended.) — Court to be furnished with copy , 
pleadings, tfc. — When the issue shall be brought to trial by 
the plaintiff, he shall furnish the court with a copy of the sum- 
mons and pleadings with the offer of the defendant, if any shall 
have been made. When the issue shall be brought to trial by 
the defendant, and the plaintiff shall neglect or refuse to fur- 
nish the court with a copy of the summons and pleadings and 
the offer of the defendant, the same may be furnished by the 
defendant. 

Before amendment the section was as follows : The plaintiflT shall furnish the 
court with a copy of the summons and pleadings, with the offer of the defendant, if 
any shall hare been made. 

% 260. [215.] General and special verdicts defined. — A gen- 
eral verdict is that by which the jury pronounce generally 
upon all or any of the issues, either in favor of the plaintiff or 
defendant. A special verdict is that by which the jury find 
the facts onlj', leaving the judgment to the court. 

§ 261. [216.] When jury may render either general or 
special verdict f and when court may direct special finding. — In 
an action for the recovery of specific personal properly, if the 
property have not been delivered to the plaintiff, or the de- 
fendant by his answer claim a return thereof, the jury shall 
assess the value of the property, and if their verdict be in favor 
of the plaintiff, or if they find in favor of the defendant, and that 

Upon an inquest, the defendant has a right to appear, and cross-examine the 
plaintiff's witness ; but he cannot prove a defence by them, nor examine witnesses 
on his own behalf. He may, however, object to the plaintiff's evidence, and except 
to the judge's opinion as in ordinary cases. So the plaintiff may be nonsuited if ha 
fail to make out his case. Willie v. Green, I Wend., 78. Hartneee v. Boyd, 5 Ib, 
563. 

An inquest regularly taken will not be set aside, where it appears that the answer 
was insufficient or frivolous. Hunt v. MaiUt 1 Code Rep., 118. 

On setting aside a regular inquest, defendant was put under terms of withdraw- 
ing a plea of the statute of limitations. Fox v. Baker, 2 Wend., 244.. 

Where a cause is noticed for trial by both parties, the plaintiff need not, it is pre- 
sumed, file an affidavit of a good cause of action to prevent the defendant moving 
the cause out of its order on the calendar, and taking a disauasal of the complaint. 
Regan ▼. Priest, 3 Denio, 163. 

See notes to section 252, :256 and 274 of this code. 
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he is entitled to a return thereof; and may at the same time 
assess the damages, if any are claimed in the complaint or 
answer, which the prevailing party has sustained by reason 
of the detention, or taking and withholding such property. 

In every action for the recovery of money only, or specific 
real property, the jury in their discretion, may render a gene- 
ral or special verdict. In all other cases, the court may direct 
thejury to find a special verdict in writing upon all or any of 
the issues ; and in all cases may instruct thera, if they render 
a general verdict, to find upon particular questions of fact, to 
be stated in writing, and may direct a written finding thereon. 
The special verdict or finding shall be filed with the clerk and 
entered upon the minutes. 

It is evident that this section must be read as though the word not were erased. 

The provision of the revised statutes as to the form of the verdict in ejectment 
most be considered as modified by this section. If the plaintiffs collectively are en- 
titled to the whole of the property claimed, then a general verdict for the recoverj 
of the whole property would be sufficient. If only a moiety belonged to them, col- 
lectively, a general verdict for such moiety would be proper. Wood ▼. StanuU, 
3 Code Rep., 152. 153. 

See role 18 of supreme court rules in appendix. 

§ 262. [217.] On special finding with general verdict^ for* 
mer to control, — Where a special finding of facts shall be incon- 
sistent with the general verdict, the former shall control the 
latter, and the court shall give judgment accordingly. 

^ 263. [218.] (Amended.) — Jury to assess defendant's dam- 
ages in certain ca^es, — When a verdict is found for the plain- 
tiff, in an action for the recovery of money, or for the defend- 
ant, when a set-off for the recovery of money is established, 
beyond the amount of the plaintiflf s claim as established, the 
jury must also assess the amount of the recovery; they may 
also under the direction of the court, assess the amount of the 
recovery when the court give judgment for the plaintiff on the 
answer. If a set-off, established at the trial, exceed the plain- 
tiff's demand so established, judgment for the defendant must 
be given for the excess; or if it appear that the defendant is 
entitled to any other affirmative relief, judgment must be given 
accordingly. 

This section before amendment was as follows : When a verdict shall be found 
for the plaintiff, in an action for the recovery of money only, the jury shall also assess 
the amount of the recovery. 

The right conferred on the jury to assess the defendant's damages over and abov« 
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the plaintiiF'B daim, is nmiUr to a provision in the refised statnte relating to jmitiooi^ 
coarts (2 R. S. 333.) The right given by this s<>ctioD to grant the defendaot affirma- 
tive relief, seems to be rather inaptly placed under this chapter, which treats of 
trial by jury. And for this reason, this relief can only be granted where the trial is 
by jury, but it is chiefly in cases, such as under the former practice, would have 
been designated equity causes, that it will be necessary to grant affirmative relief to 
a defendant, and this class of cases are to be tried by the court. Hill v. McCarthy, 
3 Code Rep., 49, and see section 253, 254, 274 of this code. 

§264. [219.] (Amended.) — Entry of the verdict. — Motion 
for new trial. — ^Upon receiving a verdict, the clerk shall make 
ao entry in his minutes, specifying the time and place of the 
trial, the names of the jurors and witnesses, the verdict, and 
either the judgment to be rendered thereon, or an order that 
the cause be reserved for argument or further consideration. 
The justice trying the cause may, in his discretion and upon 
such terms as may be just, stay the entry of judgment and 
further proceedings until the hearing and final decision of a 
motion for new trial, or to set aside the verdict or judgment 
upon the grounds of surprise or irregularity, or upon a case or 
bill of exceptions. 

The court shall have power to order a verdict to be entered, 
subject to the opinion of the court thereon. The judge who 
tries the cause may, in his discretion, entertain a motion to be 
made on his minutes to set aside a verdict and grant a new 
trial upon exceptions, or as being against evidence, or for in- 
sufficient evidence, or for excessive damages; but such motions 
in actions hereafter tried shall only be heard upon the minutes 
at the same term or circuit at which the trial is had, and if not 
heard at the same term or circuit in actions hereafter tried, the 
motion must be made upon a case or bill of exceptions, or upon 
appeal. When such motion is heard and decided upon the 
minutes of the judge, an appeal may be taken from such deci- 
sion, and in case of appeal, a case or bill of exceptions must 
be prepared and settled in the usual form, and upon which 
case or bill of exceptions the argument of the appeal must be 
bad. 

After the trial of a cause, either party may, in the manner 
prescribed by law and the rules of the court in which the 
action is pending, make and settle a case or bill of exceptions, 
which, when settledf shall be filed, and when filed before or 
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after judgment, shall be attached to and become a part of the 
judgment roll. 

Before amendment this section was a follows : 

Upon receiving a verdict, the court shall direct an entry to be madoi speeifyiBg 
the time and place of the trial, the names of the jurors and witnesses, the veidiott 
and either the judgment to be rendered thereon, or an order that the case be reserved 
for argument or further consideration. 

In cases reserved by the court for argument in pursuance of this section, no case 
need be prepared in writing uuleas by the direction of the justice who tried the cause^ 
and where a case is so directed, it is to be prepared and settled according to rule IS 
of the supreme court rules, and the party on whose motion the cases is reserved 
must furnish the papers for the argument. See rule 31 of the supreme court rules, 
and rules 8, 9, 10, and 1 1 of superior court rules of January, 1851, in appendix. 

Under this section prior to amendment where two days after a verdict for defend- 
ants, they entered and perfected judgment. The plaintiff desiring to move to set 
aside tiie verdict as against evidence, obtained an order to stay proceedings on th« 
second day after the verdict, but after the entry of judgment The plaintiff suhsa- 
quently prepared a case and moved to have the judgment set aside as irregular. TIm 
court upheld the judgment, and said : Upon the rendilion of a verdict, the jostioe 
who tries the cause directs an entry of the judgment to be rendered thereon, nnlea 
he desires to consider the matter further. And judgment shnll be entered by the 
clerk, in conformity to the verdict, which shall be final after the expiration of four 
days, unless there be an order reserving the case or staying the proceedings, ($2649 
265.) The clerk is to make up the judgment roll immediately after entering tha 
judgment. {lb. § 281.) This is re^tnct^ in effect by the two days' previous noCiet 
required for the judgment of the costs. 

We think the intent of section 265, was not to delay the entry of the jodgment, 
or its completion in form, until after the expiration of fonr days; but that a jiii%meiil 
so entered and completed, will become absolute and final, unless before the end of 
four days, the losing party shall obtain from the court or a justice, a stay of proceed- 
ings. If he desire to move for a new trial, on the ground that the verdict le against 
evidence, he may obtain a stay for that purpose within the four days, and then move 
at special term on a case. If this motion be granted, the judgment never becomsa 
filial, and will be vacated of course. The defendants have been regular, and the 
plaintiff must be content with the order at chambers which preserves all bis rights. 
Drox V. Lakey, 2 Sand. S. C. R., 681. 2 Code Rep., 83, 1 Jb. 125. 

On a motion to set aside a judgment, the supreme court said, it is objected that 
section 265 makes the judgment final after four days, and that we can give no reliet 
" I think the section in question requires no such construction, it was only intended 
to declare what should be the course of practice in preparing for appeal or review, 
and was not intended to provide an exception to the powers conferred by the lattM 
clause of section 173. On the contrary, k>oth sections must be construed together, 
and these sections give ample power to afford relief. TVaoerv. Silvermail,2 Code 
Rep., 96. 

§265. [220.] (Amended.) — Motion/ornewtriali ^.^ where 
to be heard. — Motions for a new trial on a case or bill of ex- 
ceptions, motions for judgment on a special verdict or case 
reserved subject to the opinion of the court, shall in the first 
instance be heard and decided at a special term, unless the 
justice trying the cause shall direct it to be heard in the first 
instance at a general term. If such order is granted, directing 
it to be heard at a general term, such motion may then be no- 
ticed and brought on to argument by either party at a general 
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term of such court, and the court shall bear and decide the 
same. 

Ttiia seetion before amendment was at followi : Jadfrmeoi shall be entered by 
th« oterk, in conformity to the Terdict, which shall be final after the expiration of 
ter days, aniess ihe court or a judge thereof order the case to be reserved for ar- 
giunent or farther consideration, or grant a stay of proceedings. 

See note to the preceding section. 
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Trial by the Court. 

SaonoN 266, Trial by jury, how waived. 

267. On trial by the court, judgment to be given in twenty days. 

268. Exceptions, how and when taken. 

269. Proceediugs upon judgment on issue of law. 

§ 266. [221.] Trial by jury^ how waived. — Trial by jury 
may be waived by the several parties, to an issue of fact, in 
actions on contract; and with the assent of the court, in other 
actions in the manner following : 

1. By failing to appear at the trial. 

2. By written consent, in person or by attorney, filed with 
the clerk. 

3. By oral consent in open court, entered in the minutes. 

Where a defendant did not serve an affidavit of merits, and did not sppear ob 
the cause being called for trial, the court after the discharge of the jury took an in- 

Sieat ; held, that it was irregular, and that the inquest should have been taken before 
• jory were discharged. Dieinkeon v. Kimball, 1 Code Rep., 83. -^41 

** For it seems that even if the defendant had appeared before the trial, the inquest 
could not have been taken by a jory, because the inquest was not taken until the 
jory had been discharged ; so soon as the jury had been discharged, there was no 
right to an inquest by jury to waive. I ihiuk the inquest should have been taken 
before the jury were discharged, so as to afford the defendant an opportunity in case 
he appeared, of claiming his right. Per Harris, J. lb, 

% 267. [222.] On trial by the court, judgment to be given in 
twenty days. — Upon a trial of a question of fact by the court, 
its decision shall be given in writing and filed with the clerk, 
within twenty days after the court at which the trial took 
place. Judgment upon the decision shall be entered accord- 
ingly. 

Tliia leetion ia a iiibilitote for a provision to the like effect in section 80, of the 
jodieiary act of May 13, 1847, and under that act it was held that, when an iasue of 
fut was tried before a jadge withoat a jury, the finding of the judge was to be treat- 
ad •■ if It were the verdict of a jury. Osiorii v. Marquand, 1 Saind. 8. C. B.* 457. 
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And where a motion was made to set aside the finding of a jadge in sach a ease as 
being against the weight of evidence, the court held that it woald not interfere, qb* 
less the preponderance of evidence was so great, that the verdict of a jury to tha 
same effect on the same testimony would be set aside. lb. 

In the supreme court, Ilurlbnt, J., in Doke v. Peek j I Code Rep., 54, said : 
" The legislature meant that the report should be more than a statement that so 
much is due, and that the referee should state the facts found, and tlien bis eoDcla- 
sion of law upon them. The report of the referee is to stand as the decisioD of the 
court, and it was asked in the argument, whether a judge would have by his deci- 
sion, to state the facts found, and then his conclusions of law upon them ? It most 
be observed, that there is a distinction between a decision of the court ; that is, a 
judge and the verdict of a jury. Since the code took effect, a trial by the court is 
very different from what it used to be. Before the code it was only necessary to 
say, I find for the plaintiff or defendant. Now, I should say to the party in whose 
favor I decided, I find for you on all or some of the issues, draw up a special verdieti 
serve it on the adverse party, and within 20 days I will settle it ; that would be the 
practice at Nisi Prins ; it could not be expected of a judge that he is to prepare a 
special verdict. The referee most report the facts found before him ; he may also 
report the evidence. Any report which does not report the facts found, will be sent 
back. A hearing before a roferee, is the same ss a judge trying withoat a jury. A 
judge will not draw the special verdict, but will require the party in whose favor he 
decides, to draw the special verdict, and to attend before him, on notice to the advene 
party to settle same. It is a beneficial practice, that a referee's report contain the 
conclusions of fact arrived at by the referee. Under the former practice, the re- 
ieree was frequently ordered by the conrt to state this, but now the code has obvi- 
ated the necessity of any order from the court" And see note to chapter on trial 
by referees. 

Upon the trial of an issue of fact by the court, the prevailing party on filing the 
decision of the judge may enter his judgment immediately. Lynde v. Cowenkoven^ 
4 Pr. R., 327. It was objected that the judgment roll ooold not be filed until after 
the time allowed to make a case (ten days) had expired, because the roll is to con- 
tain the case, (section 281) but this objection was held not well taken, because, a 
case can be afterwards made and attached to the roll on file, lb, and Renouil v. 
Harrii,2 Code Rep., 71. 2 Sand. S. C. R., 641, and where a party desires to 
make a case, he may on showing ground therefore, obtain an order staying proceed- 
ings on the judgment. lb, 

A special verdict or finding of a judge in the nature of a special verdict where 
trial by jury is waived, should find all the conclusions of fact, so as to leave nothing 
for further determination, except questions of law. Sisson v. Barrett, 2 Coms., 406. 

In the case of an appeal brought before the code went into effect, from a justice 
court to a county court, it appeared that the judge had decided the case in writing, 
but was accidentally prevented from filing his decision within twenty days after the 
term of the court at which the appeal was heard, and that the judge considered he 
had no power, after the expiration of said twenty days, to file the decision, and there- 
fore refused to file it. On motion for an alternative mandamus, for the judge to 
show cause why he did nut filo such decision, the supreme court (Hand, J.) held that 
this section was directory only, and that the judge might give his decision at any 
time. People v. Dodge^ 5 Pr. R., 47. That it was not like the case of a justice of 
the peace taking time to give judgment after the cause had been submitted to him. 
lb, 

% 268. [223.] (Amended.) — Exceptions how and when taken* 
— For the purposes of an appeal either party may except to a 
decision on a matter of law arising upon such trial, within ten 
days after notice, in writings of the judgment, in the same man- 
ner, and with the same effect as upon a trial by jury. And 
either party desiring a review upon the evidence appearing on 
the trial, either of the questions of fact or of law, may, at any 
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time within ten days after notice of the judgment) or within 
such time as may be prescribed by the rules of the courts make a 
bill of exceptions, or case containing so much of the evidence 
and such exceptions as may be material to the question to be 
raised. The bill of exceptions or case shall be settled " as pro- 
vided by the rules of the court." And the judge in settling 
such case shall briefly specify the facts found by him and his con- 
clusions of law. 

All the parts in italic are new. The words *< a$ provided by the rules of the 
«0iir<,'' are sobetituted Tor the words ** according to the existing practice" The 
mles of court providing for the settlemeot of cases, are rules 15 to 18 inclusive, 
of the sopreme court rules.' The section, before amendment, was identical with 
section 223 of the code of 1848. Under that section, where a defendant in due time 
gave notice that he excepted '* to the decision of the referee, whereby he decided 
ihmt there was due from the defendant to the plaintiff the sum, 4"^.," and served 
a 4»M, {not verified,) to obtain a review upon the evidence. On objection to this 
notice and case, the court, Harris, Watson, and Parker, JJ., held, that the notice 
was equivalent to an exception to the conclusion of law derived by the referee Arom 
the facts found by him, and if so, it is sufficient to entitle them to a review of such 
decisioo upon appeal. The case may be, and probably is irregular, for not being 
verified as required by the 44th rule of supreme court law rules of 1847. Wilson ▼• 
JllZen, 3 Pr. R., 369-373. But since that case was decided, the 44th rule there 
leferred to has been abrogated, and a case need not now be verified. Code, sec. 470. 
Sopreme Court Rules, 15 to 18. See, further, notes to sections 7 and 8 of the act 
•opplemeDtary to the code, post. And see rules of supreme court, 15 to 21 in* 
olnsive. 

§ 269. [^24.] (Amended.) — Proceedings upon judgment on 
issue of law. — On a judgment for the plaintiflTupon an issue of 
law, the plaintiff may proceed in the manner prescribed by the 
first two subdivisions of section two hundred and forty-six, 
upon the failure of the defendant to answer, where the sum- 
mons was personally served. If judgment be for the defend- 
ant, upon an issue of law, and taking of an account, or the 
proof of any fact be necessary to enable the court to complete 
the judgment, a reference or assessment by a jury may be 
ordered, as in that section provided. 

Tbia section before amendment was as follows ; On a jud^ent for the plaintiff 
upon an issue of law, the plaintiff may proceed in the same manner prescribed by 
section 246, in cases where the summons or summons and complaint are personally 
served, and the complaint sworn to, upon the failure of the defendant to answer. 
If judgment be for the defendant, upon an issue of law, and the taking of an ac- 
count or the proof of any fact be necessary to enable the court to complete th« 
jadgroent, a reference may be ordered, or writ of inquiry issued, as in that section 
provided. See section 263 of this code. 

14 
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Trial by referees. 

Section 270. All issues referable by coDsent 

271. Wheo reference may be compolsorily ordered. 

272. Mode of trial. Effect of report. 

273. Referees, how chosen. 

§ 270. [225.] All issues referable by consent. — All or any 
of the issues in the action, whether of fact or of law, or both, 
may be referred, upon the written consent of the parties. 

* The followiog is an abstract of the present law and practice of trials beftro 
referees : 

Referee defined. — A referee is <* a person to whom a cause pending in a eoortiif 
referred by the court, to take testimony, hear the parties, and report thereon to Uio 
court, and upon whose report, if confirmed, judgment is entered. Burriirs Ltw 
Diet. tit. Referee. 

A referee under the code is not merely a substitute for a master, under the fomer 
practice, but is clothed with the power of a judge at special term. When a ■poeUie 
question is referred to him, his office resembles that of a master ; when the wb<»le 
issue is referred to him, he takes the place of the court. Per Willard, J., in Or^mw 
T. Blanchard, 3 Code Rep., 25. 

Reference defined. — A reference is a legislative substitute for a trial by jorf. 
Per Spencer, J., 12 Johns. R., 218. 

Powers of Referees. — Every referee appointed under the code has power to 
administer oaths in any proceeding before him, and generally the powers theretofore 
vested in a referee by law. Code, s. 421. They have the same power as the court to 
grant adjournments. Code, s. 272. And they always had a reasonable discretion at 
to adjournments. Forbes v. Frary, 2 Johns. C, 224. Where the whole issue is 
referred, the referees have power to pass ou the question of costs. Oroves v. BUn' 
chard, 3 Code Rep., 25. But there is a dictum to the contrary in Van Valkenburg 
V. Allendorph, 4 Pr. R., 39. 

The discretion as well as the authority of a referee over the interlocutory qnea- 
tions presented in the progress of the trial, ceases with his decision of them, or at 
least, with the trial itself. Allen v. Way, 3 Code Rep., 243. 
See, proceedings on reference, post in this note. 

Reference when ordered. — It was provided by the revised statutes, that when- 
ever a cause should be at the issue in any court of record, and it should appear that 
the trial of the same would require the examination of a long account, on either 
side, such court might on the application of either party, or without such application, 
order such cause to be referred to three impartial and competent persons. (2 R. S., 
2d ed., 305 ^ 40.; 

Under this provision of the revised statutes, it was held, that a reference was 
strictly proper only in the cases of accounts existing between the parties ; and that, 
where there were no account, in the ordinary acceptation of the term, the causa 
could not be referred, although there might be many items of damage. 6 Hill, 973. 
It was always regarded as a proceeding applicable only to what were formerly 
known as actions of assumpsit, or debt on simple contract, though it was held posn- 
ble that a reference might be ordered in what was formerly known as an action of 
covenant. 19 Wend., 108. 9 Id., 480. 6 /</., 503. An action upon a policy of 
insurance against fire was allowed to be referred, where the controversy between the 
parties related solely to items of injury, and the amount of lost sustained by tha 
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§ 271. [226.] When reference may be compuborily ordered,'^ 
Where the parties do not consent, the court may, upon the ap- 
plication of either, or of its own motion, except where the inves- 

aMared. 1 Hall, 560. But a reference was refaeed in each an action, where the 
defence charged a fraod on the part of the insared. 25 Wend., 687. Nor would 
eTery matter of accoant be allowed to be referred as where there were but fonr 
items of accoant 10 Wend., 577. 

Actions for torts were not referable. 19 Wend., 108. And where an action of 
trover was referred, by consent of parties, and a report made, it was held that no 
jodgment conld be entered upon it, and if entered, it would be set aside on motion. 
Id.f 2 Hill, 271. Bat if a cause not referable was referred by consent, and a re- 
port made, it was allowed to enure as an award of arbitrators, and might be enforced 
by action, as such. 2 Hill, 271. And a rule for judgment might be entered on such 
report if the stipulation contained an express authority for that purpose ; though 
even then, the court would not review the acts of the referees. 19 Wend., 108. 

In order to entitle a cause to be referred, it was necessary that an issue should 
be joined. 3 Cow., 339. And if there was a demurrer in the cause, relating to the 
whole action, and undetermined, a reference would not be granted. Jb, 

By-laws of 1845, p. 163, c. 163. The power of the courts to refer was extend- 
ed, but was still confined within much narrower limits than is prescribed by the code. 

And now by the code : — all or any of the issues in an action whether of fact or 
of kw, or both, may be referred upon the written consent of the parties. (Code s. 270), 
and where the parties do not consent, the court may upon the application of either 
party, or of its own motion, except where the investigation requires the decision of 
diffiealt questions of law, direct a reference in the following cases : 

1. Where the trial of an issue of fact shall require the examination of a long 
aeeonnt on either side. 

2. Where the taking an account is necessary for the information of the court 
before judgment. 

3. Where the taking an account is necessary for the information of the court, for 
etnying a judgment or order into effect 

4. Where a question of fact other than upon the pleadings shall arise upon motion 
or otherwise in any stage of the action. (Code 27 1 .) 

• Under these provisions it was held, per Edmonds, J., in Whale Y.Wkale, 1 Code 
Rep., 115, that in an action for a divorce, on the ground of adultery, where the 
adultery was denied by the answer, the court would not, [or could not,] even where 
both parties consent, permit the cause to be referred to a referee, to take testimonyi 
and report the same to the court That the revised statutes applicable to the subject, 
[2 R. S., 145. § 40,] were still in force, and that to allow a reference in such a case, 
would be virtually repealing the revised statutes. And with the approbation of a 
majority of the justices of the supreme court, for the first district, the motion for a 
leference in that case was denied. But in another case. Anon, 3 Code Rep., 139, 
the same judge held, that section 2 of art. 1, of the constitution, and the provisions 
of the code, have suspended the provisions of the revised statutes, requiring that an 
iaae joined on a complaint for a divorce, by reason of adultery, shall be tried by a 
jury, so far, that when the parties consent, a reference may be ordered. See, further, 
the amendment to section 253. 

Where an order is made, referring the cause, without any limitation, all the issues, 
whether of law or fact, are necessarily embraced in the reference, and the referees 
have power to report upon the whole issue. Renouil v. HarriB, 1 Code Rep., 125. 
Qrtvtt y. Blanehardf 3 «6., 25. 

An action based on carelessness or negligence cannot be referred, although it may 
become necessary, in the course of the trial, to examine into a lar^e number of itema 
eonsUtuting the plaintiff's claim for damages. McMaeter v. Booth, 3 Code Rep., 1 IK 
4 Pr. R., 427, The action was for an injury to the property of the plaintiff, by rea- 
Boo of the alleged negligence of the defendaut's servant, and the plaintiff, upon an 
affidavit that the trial would involve a long account, moved for a reference. It doea 
not appear, lh»m the report of this case, whether or not the defendant was willing to 
to a reforence, provided it could legally be had, but it may be inferred tnat 
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ligation will require the decision of difficult questions of law, 
direct a reference in the following cases : 

1. Where the trial of an issue of fact shall require the ex- 

the defendant opposed the reference. In giving judgment, the judge observed, that 
the reaeone for a reference were of the most '* cogent character." Bat that this wai 
an action which, when actions had names, would have been called an action of tortt 
and it was well- settled thatsach actions could not be referred. Selmser v. Redfield, 
19 Wend., 21. 3 Denio, 380. Dedrick v. Rickley, 19 Wend., lOa 

An account, though containing many items, yet being of a single porchase, and 
made at one time, is not a long account, so as to warrant a reference. Stewvrt v. 
Elwelly 3 Code Rep., 139. And one bill of goods, containing 50 items, delivered at 
one time, is, in fact, but one item, and a motiou for a reference upon such a bill, ai 
containing a long account, will not be granted. Swift v. Wells, S How. S. T. R.,79. 
And see, also. Miller v. Hooker^ 2 How. S. T. R., 171. 

With reference to subdivision 3 of section 271 of the code, it has been aaid, that 
it " was undoubtedly intended to provide for references in cases where qaestioos of 
fact should arise, upon collateral matters in the cause, in any stage of it, and not to 
those questions or issues of fact which are made by the pleadings. . . . As, for in- 
stance, whether an injunction has been violated, or the party is in contempt, for any 
cause alleged, the numerous questions which arise on motion, and in relation to the 
execution of the orders, decrees and process of the court, and also upon petitions pre- 
sented during the progress of a cause. In such cases, and many others, the quee- 
tions of fact, which are frequently sharply litigated, do not arise upon the pleading!, 
and may be referred by the court, under the 3d subdivision of this section. They 
are those cases where the late court of chancery ordered references to the master, or 
directed issues to be tried by a jury. Per Welles, J., iu Flagg v. Hunger^ 3 Barb. 
S. C. R., 9-11. 2 Code Rep., 17. 

Reference, how ordered. — A reference cannot be had without an order of the 
court, and although the parties may agree upon a suitable person to act as referee, 
the court must be satisfied that the Selection made is a proper one. A referee who 
proceeds in a cause, by virtue of an appointment by stipulation of the parties, merely, 
acts without authority. Litchfield v. Burwell, 5 Pr. R., 341. 

But where referees are appointed by the court, a defect in the appointment of 
referees is waived, by proceeding to trial before them, without objection. RenouUY. 
Harris, 1 Code Rep., 125. Combe v. Wyckoff, 1 Cai. R., 147. 

Where the parties do not consent, the reference is to be obtained by motion, to 
the court, at special term. The motion for a reference is non-enumerated. (Rale 
30 of supreme court rules.) The motion must be founded on an affidavit. The affi- 
davit need not state the place of trial named iu the complaint — (2 Cow., 448 ; 7 Cow., 
478,) — but it must state, that issue has been joined, (3 Cow., 34,) and that the trial 
of the action will require the examination of a long account, and not involve the ex- 
amination of difficult questions of law, or that the reference is necessary, to carry 
a judgment or order into effisot. This affidavit must be made by the party himself, 
and not by the attorney ; unless a sufficient excuse for the omission is shown by the 
affidavit. Mesick v. Smith, 2 How. S. T. R., 7. Rosa v. Beecher, ib., 157. LittU 
V. Bigelowy ib., 164. Bolton v. McCullough, ib., 165. 4 Hill, 548. 

The notice of motion or affidavit, should contain the names of the person or per- 
sons proposed as referee or referees. 1 Caines' R., 7., 149. It is usual to name three, 
but the court may appoint one or more referees, not exceeding three. 

The motion for a reference should not be made until after issue joined in the 
cause, and in Cusaon v. Whalon, 1 Code Rep., N. S., 27., it was held, that issae is 
considered as joined, for all purposes, immediately on the service of a reply, or of an 
answer, setting up no new matter, or if it be an action commenced, after a plea of 
title, in a justice^s court, on the service of an answer ; and iu another case it was 
held, that the motion to refer might be made immediately after the reply is pot in, 
and the plaintiff need not wait twenty days, to see if the defendant will amend his 
answer. Enoa v. Thomaa, 2 Code Rep., 148. 

In opposition to the motion, it may be shown, by affidavit, that difficult qaeetiona 
of law will arise in the cause, (2 Johns. Cas., 402 ; 2 Caines' IL, 251 ; 9 Johns. R., 
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amination of a long account on either side ; in which case, 
the referees may be directed to hear and decide the whole 
issue, or to report upon any specific question of fact involved 
therein; or, 

2. Where the taking of an account shall be necessary for 

374,) as the party is advised by counsel, and verily believes. 1 Caines'R., 149. And 
if it clearly appear, that difficult questions of law will arise, the motion will be de- 
nied. 1 How. Spe. T. R., 168. But it is not enough to state, generally, that ques- 
tions of law will arise ; it must be made to appear to the court, what the points of law 
are, so that it can jud^e whether they are material, and difficult, and will necessarily 
arise. (6 Johns. R., 329, b.) And the court must be satisfied that they will be 
questions of real difficulty, (5 Cowen, 423;) otherwise the motion will be granted. 

If no objection is made to the referees named in the notice, (where there are 
three,) they, or one or two of them, will be appointed. But if the parties disagree, 
|HX)bably by aualogy to the provision in the revised statutes, each party will be 
allowed to name oue, and the court will name a third. (2 R. S., 305t § 41.) The 
referees should, in all cases, be taken from the county named in the complaint as the 
place of trial. 11 Johns. R., 406. 7 Wend., 483. 

On granting the motion, the court will impose such conditions as may be reason- 
able ; such as the payment of the plaintiif^s costs of preparing for trial, where the 
motion was not made until after notice of trial. 5 Cow., 269. 

Where both parties move for a reference, the motion of the party first giving 
notice, is entitled to a preference. 1 Wend., 15. And in cross actions, where cross 
applications are made for a reference, a joint reference will be ordered, and the 
referees authorized to hold their meetings so as to accommodate both parties. 4 
Wend., 198. 

When the motion is allowed, a copy of the order should be served on the oppo- 
site attorney ; although it has been held that such service is unnecessary. 1 How. 
Spe. T. R., 193. Where the motion was made before the circuit judge of the first 
circuit, his decision was final. (Laws of 1841, ^ 4.) 

Where a cause is noticed for trial at a circuit court, application for a reference 
may also, by statute, be made to the circuit judge holding such court, (2 R. S., 305, 
^2,) who may order the cause to be referred, with the like effect as if made by the 
court. Jb. And this was frequently done, when a cause was called on the calendar 
for trial. But it could not be done, unless both parties were present, or on reasonable 
notice to the absent party. 19 Wendell, 85. 

Proceedings, after reference ordered, — ^The motion for the reference being grant- 
ed, the referees should have notice of their appointment, (which is usually done by 
terving a copy of the order, appointing them. Get them to fix upon a time and place 
ior the bearing. This should be done without delay. 2 R. S., 305, § 43. The 
place of meeting need not be in the county named in the complaint, as the place of 
trial. 2 Johns. R., 188. It seems that the opposite party should have a notice of 
fourteen days, (2 R. S. 331. § 7,) of the time and place of meeting of the referees. 
Except where a party has not appeared in the action in person, or by attorney, for 
then he is not entitled to any notice. 19 Wendell, 121. 

Witnesses are compelled to appear before referees, in the same manner as in 
cases of trials, at the circuit. (2 R. S. 306, § 46,} and subpoenas, if necessary, may 
be served as in cases of trials at the circuit. 

If plaintiff should neglect to bring the cause to a hearing within forty days after 
the reference is ordered, the defendant may serve a notice requiring the plaintiff to 
bring the cause to a hearing, within forty days thereafter. If the plaintiff fail to 
comply with such notice, the defendant may move the court for judgment as in case 
of nonsuit. Supreme court rules of 1849, rules 22 and 23. This motion however, 
it seems, will be denied, on the plaintiff's stipulating to proceed to the hearing, and 
on payment of costs. (4 Hill, 52, 5 Wend., 101.) And in such case, the plaintiff 
most notice the cause for hearing immediately ; and if he fail to do so, the defend- 
ant, it iieems, may move for judgment on bis default. If the plaintiff need time to 



the information of the court, before judgment, or for carrying 
a judgment or order into effect ; or, 

3. Where a question of fact, other than upon die plead- 

1 ' ' 

bring on the hearingr, he should ask it when the motion is made, and ba?e the allow- 
ance inserted in the order. lb. 

ProeeedingB on the reference. — ^The cause having been noticed b]r the plaiBtiff, 
the referees must meet at the time and place designated. All the reforees must meet 
together, and hear all the proofs and allegations of the parties ; (2 R. S., 306, § 470 
and a report by two of them, in such case is valid. Id. If they, or any of tbem, 
reAise to appear, the court may compel them to do so. (2 R. S. 306, § 48,) by order 
requiring them to proceed to the hearing, or show cause why an attachment shoaid 
not issue against them. 1 Wend., 71, 3 Johns. R., 260. 

Before proceeding to take any testimony in the cause, the referees most be aever- 
ally sworn, faithfully and fairly to hear and ezaraine the cause, and to make a just 
and true report, according to the best of their understanding. (2 R. S., 306. § 45.) 
This oath may be administered by any commissioner authorized to take affidavits, or 
by any justice of the peace. Id. The parties then produce their respective proofr 
and allegatiods. If one of the parties fail to attend, and he has been duly noticed, 
the referees may proceed to hear the proofs in his absence, 1 1 Johns. R., 4r02. Any 
of the referees may admfnister the necessary oath to the witnesses produced before 
them, (2 R. S., 306, § 47.) 

On the hearing, the same rules of evidence are to be observed, and the same forms 
of proceeding pursued, as on the trial of a cause before a jury, 6 Cow., 364. And the 
trial is to be conducted in the same manner as a trial by the court, (Code s. 272.) 
The plaintiff may submit to a nonsuit at any time before the cause has been finally 
submitted to the referees, for their decision. In which case, the referees report the 
fact, that the plaintiff submitted to a nonsuit, or was nonsuited according to the 
fact and judgment may thereupon be perfected by the defendant. Supreme eoort 
rules, rule 25. After the cause has been submitted, and the referees have retired, 
they may, in their discrAion, open it, and adjourn to receive further testimony, 1 
Wendell, 104. 

The referees may adjourn the hearing from time to time, as may be necessary, 
and, on the application of either party, and for good cause, they may postpone it to 
a time not extending beyond the next term of the court in which the suit is pend- 
ing, 2 R. S., 305, § 44. 

They may adjourn the heariug for a reasonable time, on their own motion, with- 
out the consent of parties ; and such adjournments, although they may extend the 
hearing beyond the next term, will not put an end to their authority, 3 Hill, 464, 467. 
But they could not, on motion of one of the parties, and without the consent of the 
other, postpoue the hearing beyond the next general term of the court. Id., and 22 
Wend., 637. Two referees in the absence of the third had no power to adjourn to a 
particular day, 7 Wend., 534 ; 22 Wend., 637. If the referees adjourn improperly, 
they lose all power over the cause. But the plaintiff cannot in such case proceed 
to a trial at the circuit, without first obtaining leave from the court 6 Hill, 260. 

In order to adjourn, all the referees must meet. (7 Wend., 534, 22 /</., 637, and 
where the hearing is postponed, they may require the payment of costs as a condition 
to the postponement. (12 Id., 199, 18 Id.^ 509. But if the party obtaining the ad- 
journment refuse to pay the costs, the court will not award a precept against him, 
nor compel payment on the motion. (5 Hill, 375.) And, it seems, that the only 
remedy of the opposite party in this case is to proceed at once to a hearing. Id, 
The referees, however, may require the party applying for the adjournment, to stipu- 
late in writing, that, in default of payment, the collection of the costs may be en- 
forced by an order in the cause. Id. 

The defendant, as in the case of trial at the circuit, might move to postpone or put 
off the hearing, on account of the absence of a material witness. (1 Johns. Cas., 394, 
20 Johns. R., 476 ;) and, for this purpose, he might get a judge's order to stay proceed- 
ings, until an application could be made to the court. (1 Caines' R., 147.) The 
motion was non-enumerated, and brought on upon affidavit and notice, in the usual 
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iogs, shall arise, upon motion or otherwise, in any stage of the 
action. 

§272. [227.] (Amended.) — Mode of trial— Effect of re- 
j»r^— The trial by referees is conducted in the same manner 

mmnner. But a jadfre at chambers coald not by order, actually adjoarn the hear- 
iof. 6 Wendell, 552. 

Hie plaintiff also may move for a postponement. And the party moving most 
in cither case, pay the costs of the motion. 18 Wend. 509. 

Am the referees have power to ^aut an adjournment, (Code, s. 273,) it seems 
the better, as well as the more usual course, is to apply to the referees when an 
adjournment is required by either party, and it has been decided that the court will 
not entertain a motion to postpone a trial before referees, on the ground of the a - 
-sence of a witness, and that the referees must decide on the question, aud if they 
eommit any error in that respect, the court will correct it on motion to set aside the 
report. Ltngley v. Hickman, 1 Sdud. S. C. R, 681. Thus, where a motion was 
■made to postpone the hearing of a cause before referees, on account of the non- 
attendanoe of a witness, the trial before the referees had been suspended to enable 
4be party to obtain the judgment of the court on his application, the court said: — 
"Theee motions ought notto be encouraged. The propriety of the postponement of a 
trial, to give a party time to procure testimony, or because of the absence of a ma- 
terial witness, is peculiarly within the province of the referees. They are best able 
to judge how far the purposes of justice require the cause to be postponed from time 
to time. 

We are inclined not to listen to such applications, but to leave them to the de- 
einon of the referees, and to examine any alleged error in that behalf, on a motion 
to set aside thoir report. The practice resorted to in this inst:ince, will lead to great 
meonveuieoce. The court will frequently be called upon to determine the propriety 
of a postponement, when it is not sufficiently possessed of the case, and of all the 
dreomstances, to make op a right judgment in the matter." 

After several witnesses have been examined before referees, as to the characters 
of other witnesses, the referees have a right to interfere and refuse to hear further 
tsitimonjr upon that question. GTeen v. Srown, 3 Barb. S. C. R, 119. The taking 
or refusing testimony, at any time while the cause is before him, is a matter wholly 
in the sound discretion of the referee, aud if the parties are dissatisfied with the 
manner in which the referee exercises his discretion, they can, after the report is 
made, come to the court for relief, but the court will not interfere with the discretion 
of a referee, until after he has reported. Schermerhorn v. Develirty 1 Code Rep., 28. 

A referee or court cannot, while professing to admit evidence absolutely, admit 
it, in fact, de bene esse, and then reject it, upou making up a decision or report upon 
the whole case. Interlocutory decisions, made upou the trial, cannot be reviewed 
in that manner. Allen v. Way, 3 Code Rep., 243. See, Powers of Referees, ante. 

Referee9* Report. — ^The referees having heard and examined the case, should pro- 
■eeed to make up their report within a reasonable time, or the court will compel them 
by order requiring them to report, or show cause why an attachment should not 
iitae against them. 2 R. S., 306, s. 48 ; 1 Wend., 7i ; 3 Johns. R.. 260. 

The referees, by their report, must state the facts found, and the conclusions of 
law separately. Code, s. 272. 

Where a referee reported as follows: ** Having examined the matters in contro- 
versy between the parties, and examined on oath the several witnesses and parties 
produced to me thereupon, do find, that there is due to the plaintiff from the defend- 
ant, 963." On this report the plaintiff entered judgment, which, on motion of the 
defendant, the supreme court set aside, because the report did not, as it should, set 
ont the facts proved by the evidence adduced before the referee, and his conclu- 
aions of law from such facts. Doke v. Peek, 1 Code Rep., 54 ; and per Hurlbut, J. 

" The legislature meant that the report should be more than a statement that so 
much is due, and that the referee should state the facts found, and then his coucln- 
•iona of law upon them. The report of the referee is to stand as the decision of the 
•eonrt, and It was asked in the argument, whether a judge would have, by bis de- 
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as a trial by the court. They have the same power to grant 
adjournments as the court upon such trial. They must state 
the facts found, and the conclusions of law separately, and 
their decision must be given, and may be excepted to, and 

cisioD, to state the facts found, and then his conclusions of law upon them? I^ 
must be observed^ that there is a distinction between a decision of the court, that 
iS| a judge, and the verdict of a jury. Since the code took effect, a trial by the 
court is very different from what it used to be. Before the code, it was only neces- 
sary to say — I find for the plaintiff or defendant Now, I should say to the party in 
whose favor I decided — I fiud for you on all, or some of the issues, draw up a 
special verdict, serve it on the adverse party, and within twenty days I will settle 
it. That would be the practice at Nisi PriuB. It could not be expected of a 
judge that he is to prepare a special verdict ; but where there is a referee, who is 
paid for his services at so much per day, he can afford to give his time to the pre- 
paration of a special verdict. The referee must report the facts found before him ; 
he may also report the evidence. Any report which does not report the facta 
found, will be sent back. A hearing before a referee is the same as a judge try- 
ing without a jury. A judge wiil not draw a special verdict, but will require the 
party in whose favor he decides, to draw the special verdict, and to attend before 
him, on notice to the adverse party, to settle same. It is a beneficial practice, 
that a referee's report contain the conclusions of fact arrived at by the referee. 
Under the former practice, the referee was frequently ordered by the coart to- 
state this, but now the code has obviated the necessity of any order from the 
court." 

Where the proofs and allegations have been heard by all the referees, it is nif- 
ficient if the report be signed by any two of them. 2 R. S., 366, a. 47. Bo^ 
where all have been duly notified, and one of them does not attend, and the other 
two proceed to hear the parties, and make a report, it is irregular, and will be sei 
aside. 11 Johns. R., 402. Although the objection cannot be raised on appeal. 
17 Johns. R., 461. It is not, however, necessary that all should be preeent when 
the report is actually signed. 1 How. Spe. T. K., 98. When signed, the repoii 
should be delivered to the attorney for the prevailing party, and, formerly, a copy 
had to be served upon the opposite attorney; but in RenouilY. HarrU^ 1 Code 
Rep., 125, the court said that practice was abrogated, and that no copy need be 
served. 

A report of referees, like the verdict of a jury, is, as a general rule, condosivo 
in a case of conflict of evidence. Watkina v. iStevens, 4 Barb. 8. O. R., 168; 
Baker v. Martin, 3 Barb. S. C. R., 634. And see, 12 Johns. R., 219; 1 Cai. R.^ 
160; 24 Wend., 15 

The decision of a referee upon matters of fact, in equity eauseB, should be- 
treated as being 7}&c,like the verdict of a jury, conclusive, unless palpable error 
is manifest ; but like the report of a mauter, or the decision of a vice-chancellor, 
upon any matter referred under the former practice, Burhan» v. Van Zandt, 
5 Barb. S. C. R., 91. But now the report of a referee is, like the verdict of a 
jury, conclusive upon questions of fact, where there is no decided preponderance of 
the evidence, in favor of the party against whom the referee has reported. Quack' 
enbueh v. Ehle, 5 Barb. S. C. R, 469. 

The report of referees on the whole issue need not be confirmed at special term. 
Supreme Court Rules, 24 ; Renouil v. Harrit^ 1 Code Rep., 125, overruling Clark 
V. Andrews, lb., 4 ; Deming v. Portt lb., 121. But where a report of a referee is- 
required, for the purpose of enabling the court to make some discretionary order, or 
some decree thereon, whether the order directing the reference be made upon de-^ 
decree or upon an imerlocutory application, the report requires to be confirmed at 
special term, before it is adopted as the foundation of such future order or decree. 
Oriffin V. Slate, 5 Pr. R., 205. Thus, a report of a referee, made upon the ques- 
tion of damages consequent upon the dissolving an injunction, most be confirmed^ 
(on motion at special terra,) before the court can entertain an application to proM«- 
cute the undertaking given on the issuing of the injunction. Jb. See note to iec^ 
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reviewed in like manner. The report of the referees upon 
the whole issue stands as the decision of the court* and judg- 
ment may be entered thereon in the same manner as if the 

tion 234. And the referee's report of the amount due in mortgage cases, must bd 
eoDfirmed at special term. Swarthout v. Curtis^ 5 Pr. R, 198. 

When the court will review the proceedings before referees. — The court will not 
ioterfere on motion in a matter within the discretion of a referee, before the referees 
have reported. The party must wait until the referee has made his reporti and then 
move to set aside the report. Schermerhorn v. Develifii 1 Code Rep , 28. 

When the court will set aside or review a report of referees. — ^I'he report of re- 
ferees like the verdict of a jury is only to be set aside, where the fiudin|jr is clearly 
against the weight of evidencst or where upon the trial some rule of evidence or prin- 
ciple of law has been violated. Green y. Brown^ 3 Barb., S. C. R., 119. Doyle*9 
adnCoTB, y.St.James^ Churchy 7 Wend., 178. 

The grounds on which the court will interfere, and set aside the report of the re- 
ferees, are the same as will induce them to set aside the verdict of a jury. Thus, 
they will set it aside where it was founded on the evidence of a witness who, in the 
opinion of the court, was not credible, (2 Co wen, 458 ;) or where it is clearly against 
the weight of evidence, (7 Wend. 178 ; 25 /</., 243 ;) or where an improper measure of 
damages was adopted, (5 /i/., 535 ;) or where the facts in the case were various and 
intricate, and the matters involved in doubt and obscurity, requiring a re-ezamina- 
tioo of the merits, 1 Johns. Cas. 280, 1 How. Spe. T. R, 144. And where referees 
eertified that they had overlooked a circumstance connected with the accounts sub- 
mitted, and requested that the same might be sent back to them for re-examinatioui 
the Saperior Court of the city of New-York set the report aside, and sent back the 
accounts to the same referees. 1 Hall, 379. 

But the Court will not set aside the report because the amount found for a party 
•zeeeds the sum specified in a bill of particulars, if the evidence on which it is founded 
■ given without objection, and the court see that the party has, in fact, recovered no 
more than he is justly entitled to. 12 Wend., 334-— 504. 

Where referees unreasonably refused to grant an adjournment, requested by a par- 
ty to enable him to produce a witness, the report was set aside. Forbes v. Frary, 3 
Johns. C, 224. 

If the referees admit improper evidence, and the court can see that such evidence,, 
tithoogh objected to, did not and could not possibly have injured the party objecting, 
anew trial will not be granted because of the admiesion of such evidence. 

But if improper evidence is admitted by a referee, in a case where the facts are 
not clearly and indisputably established without it, a new trial will be granted, not- 
withstanding the referee states in his report that in considering the case and making 
iiis report thereon, he rejected such improper evidence. For in such a case, the court 
cannot say that the objectionable evidence could not poaiibly have influenced tho 
referee. Allen v. Way, 3 Code Rep., 243. 

AJthoogh a Circuit Judge commits an error in admitting testimony, yet if in the 
progress of the trial such testimony becomes immaterial, and the court, upon an appli* 
cation to set aside the verdict on a case, can see that the error of the judge could 
not have injured the party, it will not grant a new trial for that reason. Vallance 
T. King, 3 Barb. S. C. R., 548. 

A mere abstract decision in favor of the admission of evidence, although errone- 
ous, is no ground for a new trial, unless evidence was actually given under it. lb. 

When improper evidence has been admitted, and which is essentially material, 
the safe rule is to grant a new trial, there being no certainty or safetv in reasoning 
npon the efl^ect such evidence may have had. Per Morehouse, J. Clark v. Crandalt, 
3 Barb. S. C. R., 612. 

These rules apply to hearings before referees as well as to trials before a jury. 
Ibid, 

The power of a court to award a new trial ought to be cantiousiy ezercised when 
the error complained of relates only to the amount of damages. Krom ?. SehoonrnO' 
ker» 3. Barb. 8. C. R., 647. 

Of thM wkmnner of reviewing the Reports of Referses^^Whmk the rcCirce'» 



action had been tried by the court. When the reference is to 
report the facts, the report has the effect of a special verdict 

Thi9 feoUoQ before amendment wai as follows : The report of the referees opoA 
the whole issae shall stand as the decision of the c urt, and judgment may be enter- 
ed thereon in the same manner as if the action had been tried by the oonrt ; and their 

report is not upon the whole issue, it may be reviewed on special motion at a special 
term. (Supreme Court Rule 24.) But where the report is upon the whole asue, 
the only mode of reviewing the report is by an appeal from the judgment entered 
thereon. Haight v. Prince^ 2 Code Rep., 94. Leggett v. Mott, 3, f6. 5. None* 
y. Hope Mut. Ins. Co., t6., 192. Pepper v. Ooulding^ ib. 29. Crisf t. Dry D^dt 
B*k, ib. 108, 142. Enoe v. Thomas, 5 Pr. R., 164. 

Of the entry of judgment on report of referees. — Formerly judgment could not bt 
entered on the report of referees until the time for preparing and serving a ease had ex- 
pired, but now judgment may be entered on the report of referees, in the same manner 
as if the action had been tried by the court, (Code, s. 272,) and on a trial by the cooit, 
<* judgment upon the decision is to be given accordingly,*' (Code, s. 267,) and judgment 
may be entered on the report of referees, (Code, s. 278,) and on filing the report of a 
referee on the whole issue, judgment may be entered of course. {Supreme Court RmU 
524.) Upon these several provisions, after some little doubt and conflict of decision, it is 
now well settled that, on the report of a referee on the whole issue, unless the opposite 
party obtain an order staying proceedings to set aside the report for irregularity, the 
party in whose favor the report is made, may file same with the clerk, and proceed im- 
mediately to perfect his judgment, the only delay being the two days' notice of adjoat* 
ing costs. RenouH v. aarrie, 1 Code Rep., 125. Clarke v. Andrews, 1 t6., 4. D0k§ 
v. Peek, 1 i6., 54. 

Notice in writing of the entry of the judgment should be forthwith given to the 
judgment debtor, as his time for appealing does not commence to run until the serviea 
of such notice. Code, s. 268. 

Reviewing the judgment on report of referees. — Either the party in whose favor 
the report is made, or the party against whom the report is made, may, if sufficient 
cause exist therefor, review the judgment on such report. Under the Code of 
1849, a report of a referee might be reviewed either on a motion for a rehearing 
to be made at the special term, or by an appeal to the general term, from the 
judgment entered on such report. Haight v. Prince, 2 Code Rep., 95. Leggett 
V. Mott, 3 Code Rep., 5. Nones v. Hope Mut. Ins. Co., ib., 192. Pepper v. Gould* 
ing, ib., 29. Crista. Dry Dock B'k., ib., 118, 142. Enos v. Thomas, 5 Pr.R., 164; 
or the report might be set aside for irregularity in its form, or in the conduct of the 
referees pending the reference. Crist v. Dry Dock B*k., 3 Code Rep., 142. HtU» 
field V. Ross, ib. Doke v. Peek, 1 Code Rep , 55. 

The recent amendment to the code, seems to have abrogated the right to move 
for a rehearing, and now the only mode of reviewing a report of a referee, is by an 
appeal from the judgment entered thereon, (Code, a 272), or by a motion to set it aside 
for irregularity either in its form or in the conduct of the referee pending the refer- 
ence. Crist V. Dry Dock B'k. Hatfield v. Ross, and Doke v. Peek, Supra. 

If the appeal is desired to be had in respect of exceptions to the decision of the 
referee on a matter of law arising and taken during the trial, the party excepting 
may within ten days after notice in writing of the judgment, appeal therefrom to 
the general term. Or if a review upon the evidence appearing in the trial either of 
the questions of fact or of law be desired, the party desiring such review miy at any 
time within ten days after notice in writing, (Code, s. 4Ud,) of the judgment, or with- 
in such time as may be prescribed by the rules of the court, make a bill of excep- 
tions or case containing so much of the evidence and nuch exceptions as may be ma- 
terial to the questions to be raised. And upon such bill of exceptions or case, may 
appeal to the general term. Code, s. 268. 

A material distinction is required to be noticed in reference to the two appeals, 
and that is, the time within which they must be brought. The first must be brought 
within ten days, and the time cannot be enlarged ; (Code, s. 405,) the other may be 
brought within thirty days, (Code, s. 332,) but the bill of exceptions must be made 
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d iBMion im^ be aseepted to and reTiewad io like manner, or a rehearing may be 
fFinted by the coort in which the judgment is entered. 

§ 273. [228.] (Amended.) — Referees, how chosen. — In all 
cases of reference, the parties, except when an infant may be 
a party, may agree upon a suitable person, or persons, not 
exceeding three, and the reference shall be ordered accord- 



within ten dayi, aod that time can be enlarged, (Code, 8. 268,) bat not ezceedinff 
thirW daya. (Code, e. 405.) 

The appeal in either case is to the general term and must be taken as prescribed 
by aeetions 268» 327 and 348. 

Where the groand of appeal appears on the face of the referees* report, there no 
bin of exception or case will be necessary, bat one or the other will be necessary in 
•II other eases, and where necessary, they are to be settled, as provided by the rules 
«f the coarL" Code, s. 268. 

Althoagh section 268 mentions a bill of exceptions or case, it appears that a case 
mayor mast always be adopted, (Supreme Court Rule 24,) taking care, however, that 
it contains a stipulation for leave to either party to turn it into a special verdict or 
bill of exceptions, (Supreme Court Rule 20.) ; without such a stipulation the court 
will seldom allow a case to be tunied into a bill of exceptions. Maeiere v. Bailey, 
1 How., Spe. T. R, 42. Smith v. Caswell, 2 Code Rep., 148. And an appeal can- 
not be taken to the Court of Appeals on a case. Wright v. Douglase, 3 Pr., R, 418. 

The case is to be prepared by the party intending to make the motion, and a copy 
is to be served on the opposite party within ten days after notice of the judgment. 
The lines of the case and copy must be so numbered that each copy shall correspond. 
If it is intended to insert a stipulation that the case may be turned into a bill of ex- 
ceptions, the points of law decided at the court, shall be distinctly stated on the case 
sabstantially in the same form as is required in a bill of exceptions, (Supreme Court 
Rule 17 ; 1 How., S. T. R. 8 — 42 ; 2 ib. 102, and as to form of bills of exception, see 
Supreme Coort Rule 27. Price v. Powell, 3 Corns., 322,) and the fact that upon the 
hearing of a cause before a referee, a party excepts to the decisions of the referee» 
and those exceptions appear in the case made for the purpose of obtaining a new 
trial, does not make it a bill of exceptions. It seems it is to be treated as a case.— 
Alleny, Way, 3 Code Rep., 243. 

The party on whom the case is served, may within ten days prepare amendments 
thereto, and serve the same on the party who prepared the case. The party who 
piepared the case may within four days after service of the amendments, serve the 
opposite party with notice to appear within a convenient time before the referees, to 
luive the case and amendments settled. The notice roust specify the time and 
place for attending to settle the case, and the time of settlement is to be not lata 
than four, nor more than twenty days from the time of the service of the no- 
tiee. At the time and place specified, the referees are to correct and settle the case 
as they shall deem to consist with the truth of the facts. If the party omit to make 
the eaae within the time above limited, he is deemed to have waived his right there- 
to ; and if a party on whom a case is served omit to serve amendm^ts within the 
time above specified, he is deemed to have waived his right to make any amend- 
ments thereto; and if the party on whom the proposed amendments are duly served, 
omit to notice the case for settlement within the time above specified, he is deemed to 
have adopted such amendments. The case is to be filed within ten days after the saro« 
is settled, ot it is deemed sbandoned. (See 8opreme Court Roles 15, 16, 17, 19, 24.) 
The ease when filed is to be attached to, and become part of the judgment roll«— 
(Code, § 264.) Renouil v. Harris, i Code Rep., 125. 

An order for time to make a case is not a stay of proceedings. Huff v. Bennett^ 
3 Code Rep., 139. 

By the 13th of the Superior Court Rules of January, 1851, the party moving to 
nview a matter decided by a referee, is to procure sod furnish the eoart with a spe* 
dal report of the referee, setting forth the facts found and his deeisioas of law thereon, 
(See Code* a. 372.) An appeal from aj odgmeot on a report of a referee does not stay 
the proerediDga nnlea* the eooit in which the action is peadiog* or a jodgo ih^nti, 
Older a stay ^ proceedings, whiob order is to be made open soch terms m to soot* 
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ingly ; and, if the parties do not agree, the court shall appoint 
one or more referees, not exceeding three, who shall b^ free 
from exception. 

This section before amendmoDt, was as follows : In all eases of reference, the 
parlies may a^ee apon a suitable person or persons, not exceeding three ; and the 
reference shall be ordered accordingly. If the parties do not agree, the court shall, 
except in the city and county of New York, appoint one or more referees, not exceediof 
three, who shall be free from exception, and reside Jn the county where the action is tria- 
ble. In the city and county of New- York, when the parties do not otherwise agree, 
there shall be three referees, who shall be free from exception, and reside in that 
city. They shall be appointed as follows: Each party shall name one, and these two 
shall name the third, if they fail to do so within two days after their own appoint 
ment, the name of the third referee shall be drawn by the clerk from the jury box, in 
the manner to be directed by the court on ordering the reference. If either party 
omit to name a referee, his place shall be supplied from the^ jury box in the 
manner. 



Chapter VI. 
Manner of entering Judgment. 

Section !l74. Judgment may be for or against any of the parties. 

275. The relief to be awarded to the plaintiff. 

276. Rate of damages, where damages are recoverable. 

277. Judgment in action for recovery of personal property. 

278. Judgment upon issue of law or of fact, to be upon direction of • 

single judge, or on report of referees, subject to review at gene- 
ral term. 

279. Clerk to keep a judgment book. 

280. Judgment to be entered in judgment book. 

281. Judgment roll. 

282. Judgment, in what cases and how to be docketed. 

§ 274. [230.] Judgment may be for or against any of the 
parties, — Judgment may be given, for or against one or more 
of several plaintiffs, and for or against one or more of several 
defendants, and it may determine the ultimate rights of the 

rity, or otherwise, as may be just. Such security not to exceed the amount required 
on an appeal to the court of appeals. Code, s. 348. 

Referees' Fees. — The fees of referees are three dollars a day to each, for every 
day spent in the business of the reference, but the parties may agree in writing for 
any other rate of compensation Code, s. 313. The attorney in the cause is not 
liable for the referees* fees. 1 How. Sp. T. R., 105. By the revised statutes, 2 R. 
S., 535, s. 37, the referees' fees were two dollars a day each, for each day spent in 
the business of the reference, and one dollar a day for his expenses, to be paid (m 
making their report, by the prevailing party. For drawing, copying, and signing a 
report, they were allowed the same fees as were allowed to attorneys for similar 
services ; and payments for expense of room-rent, fire and candles, on the hearing, 
was a proper item of taxation, and an allowance of one dollar a day for such ex- 
penses was considered reasonable. 10 Wend., 622. 

As to references in suits pending when the code went into efieot, see notea ta 
sections 3 and 4 of the supplementary act 



229 

parties on each side* as between themselves.* In an action 
against several defendants, the court may, in its discretion, 
render judgment against one or more of them, leaving the ac- 
tion to proceed against the others, whenever a several judg- 
ment may be proper. The court may also dismiss the com- 
plaint, with costs, in favor of one or more defendants, in case 
of unreasonable neglect on the part of the plaintiff to serve 
the summons on other defendants, or to proceed in the cause 
against the defendant or defendants served. 

This section is substituted for section 230 in the code of 1848. In that code the 
•eciion ended at the point where we have placed an aaierisk. It was held that sec- 
tion 230 of the code of 1848, did not apply in an action against several defendants, 
'where only one defendant answered, and his answer stated facts which did not con- 
stitute a defence, and which were immaterial as between him and the plaintiff, but 
were intended to form a case for the adjudication of the equitioH between the defendant 
•o answering, and a co-defendant for a motion that the court might allow the defendant 
«o answering to be subrogated in the place of the plaintiff. Woodioorth v. BtllowSf 
4 Pr. R., 24 ; 1 Code Rep., 129. But if the defendant's answer had been admitted 
by his co-defendant, it would have been a case within this provision. On this sec- 
tion, as it is now worded, an action was brought against three defendants, two as prin- 
cipals and one as surety. None of the defendants put in any answer ; but before 
the entry of judgment, one of the defendants, on an affidavit that he was only 
surety, moved that a provision might be made in the judgment for an execution in 
bis favor, against the other defendants, in case he should be obliged to pay the judg- 
ment; the court denied the motion, and Harris, J., said it is supposed, that this provision 
confers upon the court the power, wheu rendering judgment for the plaintiffi upon the 
note, to proceed further, and render judgment, contingently, in favor of the surety 
against his principals. Perhaps this is so. The language of the section referred to seems 
to be broad enough to authorize it ; and yet, it would seem, ftrom the language of 
the next section, that it was intended that in case of failure to answer, no judgment 
shoold be given beyond that asked for in the complaint. It is true, that this restric- 
tion in the 275th section is, in terms, confiued '^ to the relief granted to the plain- 
tiff.'* Vet there is equal reason for applying the same restriction to the relief sought 
by one defendant against another. The defendants, who are alleged to be the prin* 
cipal debtors, were in effect apprised by the summons served on them, that if they 
iaiied to answer, judgment would be rendered against them for the amount due 
upon the note. This was the relief demanded in the complaint They were not, 
and have not been apprised that any relief would be sought against them by their co- 
defendant I am not prepared to say that it would not be proper to make some pro- 
vision in a judgment like that contemplated by this motion, upon notice to all the 
parties to be affected by it. But even then, it may be doubted whether the rights of 
the defendants, as between themselves, ought to be determined upon mere motions. 
I regard the provision upon which this application is founded as judicious and valu- 
able; but I am inclined to think it safer and more in accordance with the object fw 
which it was inserted in the code, to confine its operation to parties actually litigating 
before the court. Norbury v. Seeley^ 4 Pr. R., 73. 2 Code Rep., 47. 

The general object of this section, (sec. 274,) I suppose was to leave the court at 
liberty to apply the rules which prevailed in the late court of chancery to actions 
mder the code. Having abolished the distinction between actions at law and suits 
in equity, such a provision or power in the court would become quite necessary to 
the due administration of justice in actions founded upon principles of equity. The 
section also embraces provisions applicable to actions founded upon rules of law, and 
perhaps to both. For instance, in case of several defendants a judgment may be 
rendered against one or more of them, learing the action to proceed against the 
otheis whenever a several judgment may be proper. 

I think here is a plain recognition of the rule that in actions againat several dafand- 
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i.ak •luiui!^ s«a cf^ priociplefl, toundin^r io contract, the reco?«iT mat 
^•MUifi .i r <''f .M thetn, excepting tlio«c cnses provided by statute, when 
^«MM i.i»« 'I'C 1 itpfoi relations to the plaintiff, such aa maker and endorser ef < 
•» - .« u « ' : . 'r iciion is brought, and where, in the Idoguage of the 

—•-« c A>.~T*!r:ii Tiay be proper.** It seems to be here pretty clearly imf 
I ^iL- u<r»««vrnljijdirments would not be proper. I am therefore 
„ - -: -r* of law iu force nt th«»paw«aje of the code, in regard to 
•. • .. ---%&. and apply to actions under the code which are based uponhfi^* 
. ^ ,.->.-«; .^ til eq-iituble priuciples; and in like manner, that those equit^.] 
r% ' -: %-'r Ti force under the old re^rim^, are still applicable to adiM 
. ..r .' . ' .'X- :*r nrip'rt, excepting where the code in express terms prorite 
. « ^- V' y. .: 11 :i-r::on asfainst several defend'ints to recover damages for tht 
-.-. i • .••.-.:''• i>'aMilitr must recover against all the de rend ants, or not ri 

^ : '■ .-•'!? e«-:*»'{»li»d cases a Imve referred to — per Willard, J., iu JtfMrr^ 
■ .'- i\ . .4 Ste note to section 258. 

j*-3. [-'31.] T')-: rflic/fo be awarded to the plaintiff.-^ 

' .t. ^i.ff ^riiLic: :o the plaimifT, if tlierc be no answefi 

\,*'X\! th i: \v-.:ch he shall have demanded in hiscom- 

. . .*j: \n :i:v o:>or case, the court may grant him any 

. .■.:>.>!•. ". \\i:"r: ihe case made by the complaint, and 

.. I I •:•. i\ H ut '.hit no relief could be granted except for matter stated 
, . -4^ * » L e, T Wheal., 5*^2. Sorbury v. Mead, 3 Bligh, 211. And 

. I •. « J i-'i .<.r« ^I'unding in damages could not give more than were laid 

. . » ^M^*'*. *« J*' :ioi con!>:der this section affects the question whether or not 

, ,1 .. • ii.«v :k>i. a!'ow a plaintilf to recover more damages than he claims 

.. . ...... *•• ■.'::!* that vvnes more properly within the section, allowing 

. .^« . *. j-ctT whc^) he niixht inrrease the amount demanded. Merchants. 

,. ■ • . ': l.\H'e Ur-p.. Otv We ihiiik it refers to cases such as would be 

. .-s. . * 'j^ ^'^.ore 'oriticrlv eqnitv suits, and where it mav be doubtful 

. .•««.>>i. V •". -.-.• «%''i:ch the court deems the plaintiff entitled has beea 

• . . . ^ 

■ -'c ' .'i..'.' '''ddtnaires where damages are recover' 
\ . / I -.M^os are recoverable, the plaintiff may 

':■.* show himself entitled thereto, any 
^. ^ . .•':: lie miuht have heretofore recovered 
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WberB Ui« plaioUff ■occeads in an action to noo?er tha poaMarioB of personal 

|Npiity, in which he haa not claimed tJie delivery of the goods, he may enter jadg- 

Al|l either for a retnm of the goods, or for their value, but he cannot enter jndg- 

n the alternative, and if he do, it will be irregular. The court, however, wiD 

the jodffroent to be amended. Aldrich v. Thiel, 3 Code Rep., 91, and the 

Edmonds J., said: — Upon the report of the referee, the plaintiff was entitled 

til jidgment of Ret, Hob. and costs. In that event, the defendant, on appealing, 

■Mgive a different nndertaking from that which he has given. 

Bot opon the report, the plaintiff might have had judgment for the value of the 
ffnk and costs, npon waiving a return. lu that event, it would have been proper 
iiaipesl to give the undertaking which has been put in in this case. 

The plaintiff has, however, not taken eitlier of these judgments, but both, so that 
if (be defendant had given an uuderteking, as on judgment for money, the plaintiff 
aiglit have objected, as he does, that the judgment was for a return ; and so that, if 
tbe defendant had given an undertaking, as on a judgment of Ret, Hab.y the plain- 
tiff might have objected that the judgment was for money. 

The irregnlarity is in the plaintiff's having entered his judgment in the alterna- 
tive, whereas, on the report of the referee as on the verdict of u jury, he ought to 
Wve elected whether he would have a return, and entered his judgment accordingly. 
Then the defendant would have known exactly what to do on appealing. 

The order to show cause is broad enough to warrant me in setting aside the judg- 
BBBt, which is thus irregular. 

The judgment, therefore, must be sot aside ; but the plaintiff may now elect 
vielher he will waive a return or not, and amend his judgment accordingly, and 
)ipOD his so amending, the judgment will be entered as of the day the amendment 
MflMi'le: and, thereupon, the defendant's right to appeal will be complete. 

Bat if be does not so elect, the judgment roust be set aside, lb. 

§ 278. [233.] (Amended.) — Judgment to be upon direction 
of a single judge or on report o/re/ereeSj subject to review at gen^ 
^ml term. — ^Judgment upon an issue of law, not tried at a 
general term^ or an issue of fact, or upon confession, or upon 
&ilure to answer (except where the clerk is authorized to 
eoter the same, by the first subdivision of section two hun- 
dred and forty-six, and by section three hundred and eighty- 
four), shall in the first instance be entered upon the direction 
of a single judge, or report of referees, subject to review at 
the general term, on the demand of. either party, as herein 
provided. 

The amendment is the insertion of the words in italic. This section, before amend- 
ment, was substituted for section 233 in the Code of 1848, under which section it was 
at first held, that judgment could not be entered upon the report of a referee until the 
report had been confirmed at special term. Clark v. Andrews^ 1 Code Rep., 4. Doke 
r.Peek, ] Code Rep., 54. Deming y. PoH, 1 Code R'^p., 121. But in Renouilr. 
Harris, 1 Code Rep., 125, where the referees reported in favor of the plaintiff, the 
plaiotiff^s attorney took up the report on February 14, and on February 22, gave 
defendant's attorney notice of adjusting the costs on February 24. This wss the only 
notice of the report given to the defendant's attorney. On February 24 plaintiff's attor- 
ney perfected his judgment, and issued execution without any application to the court 
Defendant's moved to set aside the judgment and execution, because no copy of the 
report was served, and because the judgment was entered without the direction of a 
jodge. The court denied the motion, and said the 45th role of this court (the Supe- 
rior Court,) which required a copy of the referee's report to be served before entry of 
the judgment, had been abrogated by the code. The notice of adjusting the costs 
is the only notice required. As to the judgment being entered without the directioA 
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of a jodge, it is evident that opon the report of the referee this woald be hot an idl^ 
form, for the judge would have neither a right to review the report, nor a ditcreUom^ 
to refuse to give judgment, and we think no such oeremony necessary. Renouil v.. 
HarrUt 1 Code Rep., 125, and in Van Valkenburg v. Allendorph^ 4 Pr. R , 39, th» 
same judge who decided Deming v. Post, suproj (Justice Hand,) decided that under 
the code of 1849, judgment could be entered upon the report of referees, upon tk§ 
tDkole iseue^ without the aid of a judge. In Graves v. Blanchard, 3 Code Rep., 35, on 
page 26, TVillard J. says : ** Whatever doubts formerly existed. It is now made clear 
that a judgment maybe entered on the report of a referee, in the same manner as 
upon the decision of a judge when the cause is tried by him ; and now by the last 
clause of Rule 24 (Supreme Court Rules of 1849) " on filing a report of referees, where 
a report is made on the whole issue, judgment may be entered as a matter of coarse,** 
but the rule does not prescribe what is to be done where the report is not on the 
whole issue. But since the promulgation of that role, it was held by Edmonds, J. 
that in all cases where a report of a referee is required for the purpose of enabling the 
court to make some discretionary order, or some decree thereon, whether the order 
directing the reference be made opon decree, or upon an interlocutory application, 
the report requires to be confirmed at special term before it is adopted as the founda- 
tion of such future order or decree. Griffin v. Slate^ 5 Pr. R , 205. Thus a report 
of a referee made upon the question of damag[es, consequent upon the dissolving an 
injunction, must be confirmed (on motion at special term.) before the oourt can enter^ 
tain an application to prosecute the undertaking given on the issuing of the injnne- 
tion. lb. See note to section 224 and chapter on trial by referees, ante p- 21 ^, and 
the referee's report of the amount due in mortgage oases most be confirmed at Spe- 
cial Term. Suoarthout v. Cur<ts, 5 Pr. R., 198. 

*§ 279. [234.] Clerk to keep a judgment hook. — The clerk 
shall keep among the records of the court, a book for the entry 
of judgments, to be called the "judgment book." 

By Rule 4 of the present rules of the Supreme Court, the Clerk is to keep other 
books in which to enter the title of actions and special proceedings, the minntea of the 
court, dockets of judgments, orders, &.c. 

<§ 280. [235.] Judgment to he entered in judgment hook. — 
The judgment shall be entered in the judgment book, and 
shall specify clearly the relief granted, or other determination 
of the action. 

The form of a judgment for sale of mortgaged premises is prescribed by Rule 50 
of the rules of the Supreme Court 

^ 281. [236.] (Amended.) — Judgment roll. — Unless the 

party or his attorney shall furnish a judgment roll, the clerk, 

immediately after entering the judgment, shall attach together 

and file the following papers, which shall constitute the judg- 
ment roll : 

1. In case the complaint be not answered by any defend- 
ant, the summons and complaint, or copies thereof, proof of 
service, and that no answer has been received, the report, if 
any, and a copy of the judgment. 

2. (Amended.) In all other cases the summons, pleadings* 
or copies thereof, and a copy of the judgment, with any ver- 
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^dict or report, the offer of the defendant, bill of exceptions, 
oase, and all orders relating to a change of parties, and all 

jparties^ and all orders and papers in any way involving the 
merits, and necessarily affecting the judgment. 

It is the eIerk*B, and not the attorney's duty, to make up the judgment roIL 
HenouU V. Harris, 2 Code Rep., 139. And see, Lynde v. Couvenhoven, 4 Pr. R., 
"328, and section 422 of this Code. 

The amendment is the substitution of the words in italic for the word " or." 

As to the constituent parts of a record under the former law, see Kanou9e r. 
- Jfarlin, 3 Code Rep., 124, and see Anthon's Law Student, p. 274. 

§ 282. [237.] (Amended.) — Judgments^ when and how to he 
docketed. — On filing a judgment roll upon a judgment, direct- 
ing in whole or in part the payment of money, it maybe 
docketed with the clerk of the county where it was rendered, 
and in any other county, upon filing with the clerk thereof a 
transcript of the original ** docket," and shall be a lien on the 
real property in the county where the same is docketed, of every 
person against whom any such judgment shall be rendered, and 
which he may have at the time of docketing thereof, in the county 
in which such real estate is situated, or which he shall acquire at 
any time thereafter for ten years from the time of docketing the 
same in the county where it was rendered. But whenever an ap' 
peal from any judgment shall be pending, and the undertaking 
requisite to stay execution on such judgment shall have been given, 
and the appeal perfected as provided in the Code, the court in 
which such judgment was recovered may, on special motion, after 
notice to the person owning the judgment in such terms as they 
shall see ft, direct an entry to be made by the clerk on the docket 
<f said judgment, that the same is *^ secured on appeal,^^ and 
thereupon it shall cease during the pendency of the appeal to be a 
lien on the real property of the judgment debtor as against pur^ 
ehasers and mortgagees in good faith. 

The amendment is in italic, and is substituted for the words « from the time of 
docketing the judgment therein." 

A judgment does not lose its lien upon real estate, by the suffering an execution 
jaioed thereon to lie dormant in the sberiflTs hands. Muir ▼. Leitch, 7 Barb S. C. 
K., 341. But where the lien of a judgment had ceased by lapse of time, the court 
will interfere in a summary way in behalf of bona fide purchasers, and order a per- 
petaal stay of execution, unless the judgment creditor shall satisfy the coart, that 
thtfe it probable eaose for alleging that the parehase was not bona fide. The mere 
aUegktioii of the ereditor that he thinks he can prove that they are opt bona kde por- 
ehasen, is not enough. WtUon ▼. Smith, 2 Code Rep., 18. 

By laws of 1846, p. 134, c. 129, the clerk of the coanty of New- York, may 

15 
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make copies of the dockete or tramcripte of jadgmenta, which copies are to have tl^ 
foroe of originalt. 

By laws of 1844, p. 508, c. 324, s. 4, it is enacted that:— It shall be lawful 
the clerk of the city and county of New- York, to charge and receive six cents for 
ing a transcript and docketing judgment, where such judgment shall be recovered 
the superior court of the city of New-York, or in the court of common pleas oft 
city and county of New-York, or either of the counties of Westchester, Rocklan 
Kings, Queens, or Richmond, and the like sum for filing a transcript and docketing 
judgment of the supreme court, in all cases where the attorney for the party | 
whose favor such judgment shall be recovered, shall reside in either of the eonii** 
of New-York, Kings, Queens, Richmond, Rockland, or Westchester. 




TITLE IX. 



Of the execution of the judgment in Civil Actions* 

Chuma I. The execution. 

II. Proceedings supplementary to the execution. 



Chapter I. 

The Execution.^ 

Skction 283. Execution within five years, of course, as prescribed by this title. 

284. After five years, to be issued only by leave of court Leave how oIh 

taiued. Execution on judgment of justices' or other inferior court* 
when docketed, how issued. 

285. Other judgments, how enforced. 

286. The different kinds of execution. 

287. To what counties execution may be issued. 

288. Execution against the pereoo, in what cases, and when. 

289. Form of the execution. 

290. To be returnable iu sixty days. 

291. Existing laws relating to execution continaedi until otherwiae pio* 

vided. 

§ 283. [238.] Execution within five years^ of course^ oi pre- 
scribed by this title, — Writs of execution for the enforcement of 
judgments as now used, are modified in conformity to this titlei 
and the party in whose favor judgment has been heretofore or 
shall hereafter be given, may at any time within five years 

* The code, in my j*3dgment, does not materially change the law as it proTioasly 
existed on the subject of executions, except that it prescribes a formula for the writ ; 
— the difierent kinds and primary object remain as heretofore. Per Habbard| J., b 
OridUy v. McCumbtr, 3 Code Rep., 211. 



after the entry of judgment, proceed to enforce the same as 
prescribed by this title. 

Th» Mction is Babstitnted for section 238 in the code of 1848, the languajgre of 
which difien from this, and was held not to be applicable except by conseut^to jadg- 
ments rendered before the code took effect. Merritt v. Wing^ 2 Code Rep.» 20. 4 
Pr. R., 14. This and the next section, however, are held to apply as well to juag- 
ments rendered before the code took effect, as to those rendered in actions com- 
menced mider the code. Catskill Bank v. Sandford, 2 Code Rep., 58,4 Pr. R., 
101 ; Swift V. De Witt, 1 Code Rep., 25, 3 Pr. R , 280 ; Clark y, Hutchin$on, 1 
Code Rep., 127. 

This section it was said by Gridley, J., not only enlarged the time within which an 
execution may be issued without leave of the court, from two to five years, but took 
away the 30 days' suspension of the right to issue it, and now, in all cases, executions 
may be issued immediately on perfecting judgment, and at any time within five years 
thereafter. 

After five years no execution can be issued, without leave of the court upon mo- 
tkm, except by consent of the defendant, in which case execution may issue without 
tny order from the court Hulbert v. Fuller, 3 Code Rep., 55. 

Where an execution has been issued under the old law, upon a judgment docket* 
ed under that law, [ prior to the passage of the code,] and returned unsatisfied, an 
9lia§ or plurie$, execution may issue as heretofore, without an order of the court» 
tbongfa more than five years may have elapsed since the entry of judgment. Pierce 
▼. Crane, 3 Code Rep., 21, 4 Pr. R, 257. 

But where a creditor's suit was instituted before the passage of the code of 1848, 
and a receiver appointed, and an assignment made to such receiver, and the plaintiff 
after the code went into effect, issued and levied an alias fieri facias on property cov* 
•red by such receivership, the court set aside such levy unless the plaintiff waived 
his receivership, and dismissed his creditor's suit Oouverneur v. Warner, 2 Sand., 
S. C. R., 624. 

§ 284. [239.] (Amended.) — After Jive yearf^ to he issued only 
hy leave of court. — Leave^ how obtained. — After the lapse of five 
years from the entry of judgment, an execution can be issued 
ouly by leave of the court, upon motion, with personal notice 
to the adverse party, unless he be absent or non-resident^ or can" 
not be found to make such service, in which case such service may 
he made hy pMicationt or in such other manner as the court shall 
direct. Such leave shall not be given unless it be established 
by the oath of the party, or other satisfactory proof, that the 
judgment or some part thereof remains unsatisfied and due. 

When the judgment shall have been rendered in a court of 
justice of the peace, or in a justice's or other inferior court in 
a city, and docketed in the office of the clerk of the county, 
the application for leave to issue execution must be to the 
county court of the county where the judgment was rendered, 
or in the city and county of New-Tork to the court of commoD 
pleas of that city and county. 

TIm aiDtiidoMiits are in italic. 
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« 

Theiie prorisions (Bectious 281, 284) are new, per Mason, J., in Pierce ▼. Cramt 
A Pr. R.,257, 3 Code Rep., 21. They are clearly for the benefit of the defendant 
alone, and if he sees fit to waive them he may do so. Per Shankland, J., in Hml- 
hert Y. Fuller^ 3 Code Rep., 55, and therefore if the defendant consent thereto, aa 
execution may issue after the lapse of five years from the entry of judgment. Ih. 

On a motion under this section for leave to issue execution, if the judgment 
debtor denies that any thing is due upon the judgment, [or that less is due than ii 
claimed by the judgment creditor,] the court before granting the motion will refer 
the matter to a referee to report what, if any thing, is due upon the judgment CaU' 
kill Bank v. Sanjord, 2 Code Rep., 58, 4 Pr. R., 101, and if it is considered a pro- 
per case for granting the motion, the court will direct that on filing the report of th« 
referee, with the county clerk, the judgment creditor be at liberty to iasue execntioa 
for the amount reported to be due. lb. 

^ 286. [240.] Other judgments how cn/brced.— Where a 
judgment requires the payment of money, or the delivery of 
real or personal property, the same may be enforced in those 
respects by execution, as provided in this title. Where it re- 
quires the performance of any other act, a certified copy of the 
judgment may be served upon the party against whom it is 
given, or the person or officer who is required thereby or by 
law to obey the same, and his obedience thereto enforced. 
If he refuse, he may be punished by the court as for a con- 
tempt. 

'^ 286. [241.] The different kinds of execution, — There shall 
be three kinds of execution ; one against the property of the 
judgment debtor; another against his person ; and the third 
for the delivery of the possession of real or personal property, 
or such delivery with damages for withholding the same. They 
shall be deemed the process of the court, but they need not be 
sealed nor subscribed, except as prescribed in section 289. 

A ca. 9a. is an execution within the meaning of the act of 1842, amending tlie 
revised statutes so as to require executions to be issued within 30 days after the time 
when, by law, snch execution should be issued, and the 222d section of the act con- 
cerning courts held by justices of the peace. Fox v. Ames, 6 Barb. S. C. R., 256. 

^ 287. [242.] (Amended.) — To what counties execution 
may be issued. — Where the execution is against the property of 
the judgment debtor, it may be issued to the sheriff of any 
county where the judgment is docketed. Where it requires 
the delivery of real or personal property, it must be issued to 
the sheriff of the county where the property, or some part 
thereof, is situated. Executions may be issued at the same 
time to different counties. 

Real property adjudged to be soldf must be sold in the anuUy 
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vihere it lies^ by the sheriff of the county ^ or by a referee appointed 
hy the court for that purpose^ and thereupon the sheriff or referee 
must execute a conveyance to the purchaser^ which conveyance shall 
be effectual to pass the rights and interests of the parties adjudged 
by the decree to be sold. 

The amendment ie the addition of the part in italic. The words, " whose property 
is,'^most be understood between the words "parties" and ** adjudged" in the last 
line but one of this section. 

An execution which directs the seizure of real property, in a county in which the 
judgment has not been docketed, is irregular; butNUch an execution against personal 
property only is regular, and the court will permit an execution to be amended by 
striking out the direction to seize real property. Stephens v. Brownings 1 Code 
Rep., 123. 

Where the lien of a judgment has ceased, by lapse of time, the court will grant 
a perpetual stay of execution in favor of a purchaser, without notice. VfiUon ▼. 
Smith, 2 Code Rep., 18. 

^ 288. [243.] Execution against the person^ in what cases 
and when. — If the action be one in which the defendant might 
have been arrested, as provided in section 179 and section 
181, an execution against the person of the judgment debtor 
may be issued to any county within the jurisdiction of the 
court, after the return of an execution against his property un- 
satisfied in whole or in part. 

In proceeding upon this section, it is material to bear in mind, that where the 
right to take the body of the defendant in execution, appears on the face of the 
plecuiings, then the plaintiff may, after an execution against property has been re* 
tamed unsatisfied, issue executiou against the body of the defendant, without any 
order of the court for that purpose ; but where the right to take the body of the de- 
fendant in execution in fact exists, but does not appear on the face of the pleadings, 
or proceedings, then an execution against the body of the plaintiff cannot issue, even 
alter an execution against property has been returned unsatisfied, without an order 
of the court for that purpose. Thus, where, in an action to recover the price of 
goods sold, the complaint set out acts of fraud by the defendant, such as would have 
entitled the plaintiff to an order of arrest at any time before the judgment, but no 
order of arrest had been applied for. Tiie defendant did not answer the complainty 
and the plaintiff moved for leave to insert in his judgment a direction for the issuing 
of an execution against the defendant's body, but the court, Hand, J., refused the 
motion, on the ground that no such direction was necessary, as the plaintiff's right 
to issue such an execution, already appeared by the complaint) Cooney v. Van RenS' 
telaer, 1 Code Rep., 38. How it would have been, in this case, hadf the defendant 
pot in an answer denying the fraud, did not appear. But where the defendant had, 
in fact, been guilty of fraud, in contracting a debt, but the fact did not appear 
on the pleadings, or by the proceedings, and tlie plaintiff obtained a judgment, and 
issued execution against the defendant's property, which was returned unsatisfied, 
and therefore, he, without any order of the court, issued an execution against the 
body of the defendant ; on motion to set aside the execution, the plaintiff, in oppo- 
■tion thereto, showed by affidavit, that the defendant had been guilty of fraud in 
contracting the debt, the subject of the action. The court, Eldmonds, J., set aside 
the execution, and said : A defendant can in no case be arrested in an action on con- 
tract, without a judge's order. Squire v. Flynn, 2 Code Rep., 117. See, also^ 
Oridley ▼. McCumber, 3 Code Rep , 211. 

It has been decided that where, in an action for criminal conversation with the 
plaintiff's wife, no order of arrest had issued before judgment, and on judgment for 
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the plaintiflT, and an execation againtt property, fonnded thereon, it waa returned nntat- 
iafied, the plaintifT might issae execation afraiust the body of the defendant, without 
«ny order of the coort for the purpose. The judgment and return of the execatka 
■againat the property of the defendant, was a sufficient authority for the issuing as 
execution against the body. Delamater t. Russell, 2 Code Rep., 147. 4 Pr. R, 
^4. And a like decision was made in the case of Burkle t. ElU, 4 Pr. R., 288. 2 
Code Rep., 148 ; which was an action against a common carrier, for " earel€99nestt 
negligence, and improper conduct.** See, sec. 17^. 

Another question has arisen on this section, namely: whether, where the plain- 
tiir has obtained an order of arrest before judgment, and the defendant has giYCB 
bail, and the plaintiff afterwards obtain judgment, the plaintiff can, tn all ecsef, 
on the return of an execution against property unsatisfied, and without any far- 
ther order of the court, issue an execution against the body of the defendantt « 
whether the distinction pointed out at the commencement of this note, where aa 
order of arrest has been obtained before judgment, or whether the plaintiff's re- 
medy in such a case, is on the undertaking of the bail only, is not against. Sat^ 
OHdley v. MeCumber, 3 Code Rep., 211 ; Barker v. Rueeell^ 1 Code Rep., N. S.,5. 
Both those cases favor the conclusion that the distinction pointed ont in Comisjf t. 
Van Rensselaer, and Squire v. Flynn, supra , apply, although an order of arreit 
had been obtained before judgment; and Oridley v. MeCumber faTors the idea 
that the plaintiff's remedy on the judgment is on the undertaking of the bail The 
case of Barker t. Russell has been since overruled. 1 Code Rep., N. S., 57. 

^ 289. [244.] Form of the execution. — The execution must be 
directed to the sheriff, or coroner, when the sheriff is a party, 
or interested, subscribed by the party issuing it, or bis attor- 
ney, and must intelligibly refer to the judgment, stating the 
court, the county where the judgment roll or transcript is filed, 
the names of the parties, the amount of the judgment, if it be 
for money, and the amount actually due thereon, and the time 
of docketing in the county to which the execution is issued, 
and shall require the officer substantially as follows : 

1. If it be against the property of the judgment debtor, it 
shall require the officer to satisfy the judgment out of the per- 
sonal property of such debtor, and if sufficient personal prop- 
erty cannot be found, out of the real property belonging to him 
on the day when the judgment was docketed in the county, or 
at any time thereafter. 

2. If it be against real or personal property in the hands 
of personal representatives, heirs, devisees, legatees, tenants 
of real property or trustees, it shall require the officer to sat- 
isfy the judgment out of such property. 

3. If it be against the person of the judgment debtor, it 
shall require the officer to arrest such debtor and commit 
him to the jail of the county, until he shall pay the judgment, 
or be discharged according to law. 

4. If it be for the delivery of the possession of real or per- 
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•sodslI property, it shall require the officer to deliver the pos- 
session of the same, particularly describing it, to the party 
entitled thereto, and may at the same time require the officer 
to satisfy any costs, damages, or rents and profits recovered 
ty the same judgment' out of the personal property of the 
party against whom it was rendered, and the value of the prop* 
erty for which the judgment was recovered, to be specified 
therein, if a delivery thereof cannot be had, and if sufficient 
personal property cannot be found, then out of the real prop- 
erty belonging to him on the day when the judgment was 
docketed or at any time thereafter, and shall in that respect 
be deemed an execution against property. 

An alias execntion on a judgment obtained before the code went into effect, 
tomroanded the sherifft as before he was comnianded, that he caoae to be madot 
:$420, the amoant of the judgnient and the indorsement, was to levy this amount 
and interest from, Slc., and that he have those moneys before our justices of the supreme 
eoQity within sixty days from the receipt of said execution to render to the plaintiff*, 
he. The defendant moved to set aside the execution, for defect in its form. The 
court denied the motion, and said the execution was a substantial compliance with 
the statute, and that if it had been defective in form, the court would have 
•amended it under section 173 or 176. Pierce, v. Crane, 4 Pr. R., 257, 260, 3 Code 
Bep , 21, Park v. Church, 5 Pr. R., 381, 1 Code Rep., N. S., 47. 

An execution to effect real property cannot issue until a transcript has been 
filed, but an execution against personal property may ; and an execution may issue 
against personal property only. Section 290 does not prevent this. And where 
an execution issued against real and pergonal property, before any transcript of the 
judgment had been filed, the court, on motion to set aside the executiou, held the 
execntion irregular, but instead of setting it aside, permitted it to be amended, 
jDaking it against personal property only. Stephen$ v. Browning, 1 Code Rep., 123. 

Objections to an execution that it was not issued in the ** name of the people/' 

ner tested in the <* name of the chief justice,*' nor any judge, and is not on its 

face returnable within sixty days, were overruled. The last objection because the 

-execution had an indorsement, directing the sheriff to return the execution within 

rixty days. Park ▼. Church, supra, 

§ 290. [245.] To be returnable in sixty days. — The execu- 
tion shall be returnable within sixty days after its receipt by 
the officer to the clerk with whom the record of judgnient is 
filed. 

If the sheriff does not make the return before, or at the expiration of the sixty 
•days, the execution creditor may, after the expiration of sixty days, serve him with 
a notice to return same within ten days, or show cause at a special term to be desig- 
nsled in such notice, why an attachment should not issue against him. See Rule 
^ of Supreme Court Rules. The special term designated, must, of course, be one 
to be held at or after the expiration of the ten days during which the sheriff may 
latum same. 

It is the doty of a sheriff to return process to the proper office, either personally, 
1>y deputy or by mail. Or it may, at the request of the attorney of the execution ore* 
.ditor, be returned to such attorney. If the process be returned by mail, the sheriff 
.must pre-pay the postage on the lett . inclosing such process, as the county clerk is 
not bMind to pay the postage on a letter containing procesi. Jenkina t. MeOUl, 
.5 Pr. R., 205. Laws of 1850, c. 225, s 3. 
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^ 291. [246.] (Amended.) — Existing laws relating to eze^ 
cution continued^ until otherwise provided* — Until otherwise pro- 
vided by the legislature, the existing provisions of law not b 
conflict with this chapter, relating to executions, and their in- 
cidents, the property liable to sale on ' execution^ the sale and 
redemption thereof, the powers and rights of officers, their du- 
ties thereon, and the proceedings to enforce those duties and 
the liability of their sureties, shall apply to the executions pre* 
scribed by this chapter. 

The amendroent consisti in the sobititotion of the words in itaUe for the word 
'* ineluding.^^ The eectiou before amendment was identical with section 246 of the 
code of 1848, which it was said did not repeal section 238, now 283, and was said 
to interpret itself, and clearly show what class of *< existing provisions of law rela- 
ting to executions and incidents" was meant. Swift v. DeWitt, 1 Code Rep.jfiS'y 
3 Pr. R., 280. 

Chapter II. 
Proceedings supplementary to the Execution.* 

Section 292. When execution returned unsatisfied, order for discoYory of property 

allowed. Also when judt^ment debtor refuses to apply property to- 
satisfy judgment. Manner of proceeding to examine jadgtnent- 
debtor. 

293. Any debtor may pay execution against his creditor. 

294. Examination of debtors of ^judgment debtor or of those haying prop-> 

erty belonging to him. 

295. Witoess required to testify. 

296. Compelling party or witnesses to attend. Examinations when to be 

on oath. 

297. Judge may order property to be applied on execution. 

298. Judge may appoint receiver, and prohibit transfer, &c., of property. 

299. Proceedings upon claim of another party to property, or on denial of 

indebtedness to judgment debtor. 

300. Reference by judge. 

301. Costs of proceeding. 

302. Disobedience of order, how punished. 

§292. [247.] (Amended.) — Order/or discovery of property 9. 
examination of judgment debtor^ Ifc. — When an execution against 

* This chapter does not apply to cases where the execution was issued and 
returned prior to the passage of the code, and as to those cases see note to section 71. 
But this note applies to actions against joint debtors commenced before the code, 
where one only was served with process, and judgment was entered before the code, 
but execution issued since the code went into effect. Jones v. Lawlin, 1 Code Rep.,. 
94. 1 Sand. S. C. R., 722. The proceedings under this chapter are special pro- 
ceedings within section 3. They are usually instituted by the judgment creditor 
against the judgment debtor, but other persons may, it is believed, be made parties.. 
"niere must be parties to special proceedings, and there is nothing in the code which 
prohibits the complaining party being called by the name of the plaintiff and the ad- 
▼erse party by that of defendant. Per Willard, J., in Davit t. Turner, 4 Pr. R.^ 
190, 192. 
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property of the judgment debtor, or of any one of the several 
debtors in the same judgment, issued to the sheriff of the 
county where be resides, or if he do not reside in the State, 
to the sheriff of the county where a judgment roll, or a trans- 
cript of a justice's judgment for twenty-five dollars or up- 
wards, exclusive of costs, is filed, is returned unsatisfied in 
whole or in part, the judgment creditor, at any time after such 
return made, is entitled to an order from a judge of the court, 
or a county judge of the county to which the execution was 
issued, or a judge of the court of common pleas for the city 
and county of New-York, when the execution was issued to 
such city and county, requiring such judgment debtor to ap- 
pear and answer <:oncerning his property, before such judge 
at a time and place specified in the order, within the county 
to which the execution was issued. After the issuing of an 
execution against property, and upon proof by affidavit, 
of a party or otherwise, to the satisfaction of the court, or a 
judge thereof, or county judge, or any judge of the court of 
common pleas for the city and county of New- York, that any 
judgment debtor residing in the county where such judge or 
officer resides, has property which he unjustly refuses to ap- 
ply towards the satisfaction of the judgment, such court or 
judge may, by an order, require the judgment debtor to ap- 
pear at a specified time and place, to answer concerning the 
same : and such proceedings may thereupon be had for the 
application of the property of the judgment debtor towards the 
satisfaction of the judgment, as are provided, upon the return 
of an execution. On an examination under this section, either 
party may examine witnesses in his behalf, and the judgment 
debtor may be examined in the same manner as a witness. 
Instead of the order requiring the attendance of the judgment 
debtor, the judge may, upon proof by affidavit or otherwise^ 
to his satisfaction, that there is danger of the debtor's leaving 
the State, or concealing himself, and that there is reason to 
believe he has property which he unjustly refuses to apply to 
such judgment, issue a warrant requiring the sheriff of any 
county where such debtor may be, to arrest him and bring 
him before^ such judge. Upon being brought before the judge 
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be may be examined on oath, and if it then appears that there 
is danger of the debtor's leaving the State, and that be has 
property which he has unjustly refused to apply to such judg- 
ment, he may be ordered to enter into an undertaking, with 
one or more sureties, that he will from time to time attend be- 
fore the judge as he shall direct, and that be will not, duriog 
the pendency of the proceedings, dispose of any portion of his 
property, not exempt from execution. In default of entering 
into such undertaking, he may be committed to prison by wa^ 
rant of the judge, as for a contempt. No person shall, on 
examination pursuant to this chapter, be excused from an- 
swering any question, on the ground that his examination will 
tend to convict him of the commission of a fraud ; but his an- 
swer shall not be used as evidence against him in any crimi- 
fial proceeding or prosecution. 

This section before amendment was as follows : When an ezecation against prop- 
erty of thejadj^ment debtor, or of anyone of several debtors in the same jadffment 
issued to the sheriff of the county where he resides, or if he do not reside in this State, 
to the sheriff of the county where the judgment roll or a transcript of a jostice'a jiidf- 
ment is filed, shall be returned unsatisfied in whole or in part, the jadgment creditor, 
at any time after such return made, on proof of such return, shall at any time be M- 
titled to an order from a judge of the court or a county judge of the county to whidi 
the execution was issued, requiring such judgment debtor to appear and answer, eoB- 
corning his property, before such judge or a referee appointed by a judge of the conrt, 
at a time and place specified in the order. 

After the issuing of an execution against property, and upon proof by affidavit, 
to the satisfaction of the court, or a judge thereof, or county judge, that any jodgment 
debtor has property, which he unjustly refuses to apply towards the satiafaetion of 
the judgment, such court or judge may, by an order, require the judgment debtor to 
appear at a specified time and place, to answer concerning the same, and aach pro- 
ceedings may thereupon be had, for the application of the property of the jodgment 
debtor towards the satisfaction of the judgmeut, as are provided upon the return of 
an execution. 

Instead of the order requiring the attendance of the judgment debtor, as proTided 
in this section, the judge may, if it appear to him that there is danger of the debtof^ 
absconding, issue a warrant under his hand, requiring the sheriff of any county where 
fiuch debtor may be, to arrest him and bring him before such judge. Upon being 
brought before the judge, he may be examined on oath, and ordered to enter into an 
undertaking with one or more sureties, that he will attend from time to time before 
the judge or referee, as he shall direct, during the pendency of the prooe'edingt and 
until the final determination thereof, and will not in the mean time dispose of any 
portion of his property, not exempt from execution. In default of entering into sneh 
oudertakiug, he may be committed to prison, by warrant under the hand of the 
judge. 

Under the 247th section of the Code of 1848, which was to the same effect as this 
section, it was at first doubted whether proceedinsfs upon that section could be taken 
before the lapse of 60 days from the issuing of thn execution, although the execution 
was actually returned by the Sheriff sooner. Phelpa v. Brook$,l Code Rep., 85. — 
Sherwood v. Littlefieldj lb. We believe, however, that it is now well settled that 
proceedings under this section may be taken as soon as the execution is returned, 
whether t^fore or after the expiration of 60 days from the issuing of the executioii. 
Me$$enger T. Fisk, 1 Code Rep., 106. Simpkint v. Page, 1 Code Rep., 107. fin- 
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-mU Y, Bmmeaut 3 Sand. S. C. R., 679, 3 Code Rep., 205. Livingston r. Cleave- 
land, 5 Pr. R , 396. 

It has been held in the Common Pleas for the City and County of New York, 
•that the affidarit to obtain an order under this section, must state positively that the 
•debtor has property, and specify of what the property consists. Tillou y. Vere, 1 
-Ckide Rep., 130. And the same practice would seem to exist in the Superior Court, 
for that court in Engle v. Bonneau, 2 Sand. S. C. K., 679, 3 Code Rep., 205, said : 
^e aTerment as to things in action, &c., expected to be reached by this examina- 
tion is one required by the practice of the court It is not a statutory proTision, and 
it may now be supplied by a supplementary affidavit. And it was previously held by all 
the Jnstioes of the Superior Court, that the affidavit presented for the purpose 
of obtaining an order under this section (section 247 of Code of 1848,) must state 
that the debtor has property of some kind which ought to be applied to the payment 
of the debt, and which has not been reached by the execution, or some equivalent alle- 
gatioo. In note to Jones v. Lawlin, 1 Code Rep., 94, I Sand. S. C. R., 722. 

The order for examination under this section cannot regularly issue until after 
the execution has been actually returned. Engle v. Bonneau, aupra. 

Where an execution had been issued and returned unsatisfied, and the judgment 
•creditor obtained an order under this section, and afterwards issued an alias 
execatioD, it was held that he thereby waived his right to proceed under this section. 
Jfs. ea§0. 

And after the return of an execution unsatisfied, the judge may issue the order 
at any time, it seems, within ten years thereafter. 1 Barb. Ch. R., 589. 

Where the assignee of a judgment makes an affidavit to obtain an order under 
this section, it should appear ou the face of the affidavit by what right he moves in 
the matter ; and if it does not, and an order be obtained ou it, the order will be irreg- 
vlar. Lindeay t. Sherman^ 1 Code Rep., N. S., 25. 

An irregular order made under this section may be set aside on motion at a 
jpeeial term. lb. 

Under this section before amendment, it was held that a judgment debtor exam- 
ined ander the provisions of this chapter, was not entitled to a cross examination, 
hat that he might have the advice and instruction of counsel in framing his answers. 
Corning v. Tooker, 5 Pr. R., 16. It is presumed that the amendment providing 
that '* the judgment creditor may be examined in the same manner as a witness," 
will give to a judgment creditor under examination the right to be examined (cross- 
•ezamined) by his own counsel. 

If it appears, on examiuation of witnesses on a proceeding under the first branch 
of this section, that a third person, not a party to the proceeding, is iu possession of 
jiroperty liable to an execution belonging to the judgment debtor, and is colluding 
yritn the debtor to enable him to defraud his creditors, the proper remedy of the judg- 
ment creditor is to levy on the goods and sell them under his execution ; or to in- 
Ytitnte an action in the nature of a creditor's bill, against the judgment debtor and 
his frandolent assignee. Dorr v Noxon, 5 Pr. R., 29. 

In this last case it was said if a receiver can be appointed, in such case he can 
€iily he appointed on notice to the judgment debtor. 

A referee appointed to report the facte, is not at liberty to report the evidence at 
hurge. lb. 

In proceedings supplementary to execution, where a referee has certified his ex- 
'•inination of the judgment debtor, and others who are alleged to owe him, under 
section 294 of the code, it is in the discretion of the judge, where a proper case is 
presented, either to make an order under the 297th section, directing the property of 
the judgment debtor, whether in his own or another's hands, and also any debt due 
to him, to be applied towards the satisfaction of the judgment — or under the next 
section (298,) to appoint a receiver of the property of the debtor ; or, if the case re- 
quire it, to do both. The only restriction upon the exercise of this discretion is found 
in section 299, as applicable to certain specified cases. Corning v. Tooker, 5 Pr. 
R., 16. 

Where it appears from the examination that is doubtful whether the person 
who is alleged to owe the judgment debtor, or another individual not under examina- 
tion, IS really indebted to him, and as a couclusiou of law upon the facts uncertain, 
a receiver should be appointed, to enable the creditor, or the party entitled to the 
-fight, to pnrsae the claim by action. lb. 
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The referee may, in hie dneretioii» allow eorreetions or explapatione to be nadlt 
by any party to such examination, after it has been concluded and signed by hiin. 

The examination is, in its nature and effect, an answer to the eomplmiot — and, 
as it is taken orally, great liberality should be allowed in correcting errors and mis- 
takes ; — which should be done by a supplemental statement, leaving the original oi- 
altered. lb. 

A person examined under section 294, is in effect, a party to the proceeding, and 
his examination ahouid be conducted in the same manner as that of the judgmeot 
debtor. lb. 

The party examined is not entitled to a cross examination, but he okay have the 
advice and instruction of counsel in framing his answers. lb. 

A person not a party to the proceedings upon examination, should not be allowsd 
to appear by counsel. lb. 

% 293. [248.] Any debtor may pay execution against hi$ 
creditor. — After the issuing of execution against property, any 
person indebted to the judgment debtor, may pay to the sheriff 
the amount of his debt, or so much thereof as shall be 
necessary to satisfy the execution, and the sheriff's receipt 
shall be a sufficient discharge for the amount so paid. 

On a motion to set aside an execution, or for a perpetual stay thereof, it appeared 
that on the 5th October, 1848, the plaintiff obtained a verdict, in an action for tres- 
pass, for 360, and on the same day made an assignment of his interest under the 
verdict to his attorney, (Lake.) On the 17th October, 1848, the judgment was per- 
fected, and on the 17th of November, an execution against the defendant's goods, 
directed to the sheriff of Herkimer county, endorsed to levy (103 67. It appearsd 
that, prior to, and on the 5lh and on the 7th of October, 1848, the aheriff of Her- 
kimer had in his hands an execution agrainst the goods of the plaintiff, issued at the 
suit of one Adams, and endorsed to levy (224 83. It also appeared that the defend- 
ant, on the 7th of October, 1848, paid to the sheriff of Herkimer, $60 for the amount 
of the verdict, and $30, the estimated amount of costs, and took his receipt for the 
same, to be applied iu part satisfaction of the execution issued by Adams. After 
the 17th of October, and before the 17th of November, 1848, the defendant ten- 
dered to the plaintiff's attorney $13 67, in discharfre of the judgment, which they 
refused to receive. This sum of $13 67 was the difference between the amount of 
the judgment, and the amount paid to the sheriff. Lake denied any knowledge of 
Adams' execution at the time he took the assignment of the verdict. Enough also 
appeared to charge the defendant with notice of the assignment to Lake, before he 
made the payment to the sheriff. Upon this state of facts it was held, that nothing 
was disclosed which entitled the defendant to be relieved from the execution. 
Countryman v. Boyeft 3 Pr. R, 386, 2 Code Rep., 4. At the time of the pay- 
ment to the sheriff, the defendant was not indebted to the plaintiff, but to his as- 
signee, Lake. This was a sufficient answer to the motion. Even a payment to 
Boyer himself would not, under these circumstances, (presumptive notice of the 
assigiiment,) have relieved the defendant from payment over again to Lake. lb. 

The amount of a verdict rendered in an action of assault and battery, cannot 
be paid to the sheriff, on an execution against the party who recovered the verdict, 
under this section. A verdict in tort must be consummated by judgment before it can 
be treated as du indebtedness. Davenport v. LudloWf 3 Code Rep., 66. 

§ 294. [249.] Examination of debtors, of judgment debtor, 
or of those having property belonging to him. — After the issuing 
or return of an execution against property of the judgment 
debtor, or of any one of several debtors in the same judgment^ 
and upon an affidavit, that any person or corporation has pro* 
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perty of socb judgment debtor, or is indebted to him, in an 
amount exceeding ten dollars, the judge may by an order re- 
quire such person or co/poration, or any officer or member 
thereof, to appear at a specified time and place, and answer 
concerning the same. The judge may also, in his discretion, 
require notice of such proceeding to be given to any party to 
the action, in such manner as may seem to him proper. 

Except the last clause providing for notice of the proceedinge, thii eecUon is a 
counterpart of the 249th section of the Code of 1848. 

An affidarit which follows the alternative wording of this section that the party 
" ka» praperiff of the judgment debtor, or it indebted to him" is not sofficient to 
obtain an order under this section. Lee v. Heirberger, 1 Code Rep, 38. 

It was held by a Judge of the New York common pleas that a party examined 
voder an order made pursuant to this section, could not stop the examination by 
daiming an interest in the property in his possession. But the examining party may 
mqnire into the nature of his interest Bareulows v. Protection Co. of N. •/., 2 Code 
Rep., 72. 

It has however been subsequently decided by the supreme coart, that in proceedings 
supplementary to the code, the inquiry is limited to the property which the judgment 
debtor owns, and to the relief that may be obtained under such proceedings. 

The claim alone of a person alleged to have property of the judgment debtor, ter- 
minates the right to relief aa against him under these proceedings, and no examina- 
tion can be had for the purpose of defeating such claim. The claimant may be re- 
•qaired to state the measure, but not the nature of his title. Van Wyck v. Bradley, 
3 Code Rep., 157. 

In proceedings under this section, notice may or may not bo given to the debtor, 
IB the discretion of the Judge. Kemp v. Harding, 4 Pr. R , 178. 

In proceedings under this section there is no provision for the application of the 
proparty of the debtor to the payment of the judgment as provided by section 292. — 
Jb. 

Neither is there any provision for an examination as to the property at large of 
tlie debtor. lb. 

^ 295. [250.] Witnesses required to testify, — Witnesses may 
be required to appear and testify on any proceedings under 
this chapter, in the same manner as upon the trial of an issue. 

^ 296. [251.] Compelling party or witnesses to attend. — The 
party or witness may be required to attend before the judge, 
or before a referee, appointed by the court or judge, if before 
a referee, the examination shall be taken by the referee, and 
certified to the judge. All examinations and answers before 
a judge or referee, under this chapter, shall be on oath, except 
that when a corporation answers, the answers shall be on the 
oath of an officer thereof. 

§ 297. [252.] (Amended.) — What property may be ordered 
to be applied to the execution.'^ — The judge may order any prop- 
erty of the judgment debtor, not exempt from execution, in the 
hands either of himself or any other person, or due to thejudg- 
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ment debtor, to be applied towards the satisfaction of the 
judgment, except that the earnings of the debtor far his penond 
services^ at any time within sixty days next preceding the ardeft 
cannot be so applied^ when it is made to appear by the debtor* s afi' 
davit i or otherwise^ that such earnings are necessary for the vie 
of a family supported wholly or partly by his labor. 

The part in italic is new. This aection, before amendment, was identical with 
flection 149 of the code of 1848, and under that section it was decided, that a non- 
reaideot jadgment debtor mi^bt be compelled to conrey, bnt not to delirer property 
that he has out of the State. Bunn v. Fonda, 2 Code Rep., 71. And that a non- 
resident debtor is entitled to the same benefit of the exemption laws as to his property 
cot of the State, as if he were a resident, and the property were within the State. 
lb. 

Section 249, now section 294, of the code of 1 848, was held to apply only to 
moneys actually dne to the judgrment debtor, and not to moneys to become dao on a 
contiDfjrency, or on an executory contract. MeCormieky. Kehot^ 7 Legal Oba., 184. 

So that, where A. was examined as to moneys alleged to be dae defendant, and 
it appeared that A had agreed to convey land to defendant upon his oroeting baiM- 
ings thereon, A. to make advances to defendant as the work progressed, bnt that at 
the time of the examination, nothing was done by defendant under the contiact, and 
it alsfi appeared that defendant, before any further payment was dne him, had, fcr 
▼alue, assigned such payment and the contract to B., without notice of the proceed- 
ings ; held, that the plaintiff had no lien on such moneys. lb. 

See, note to section 292, 2 CJode Rep., 98, and amendment to section 302. 

^ 298. [253.] (Amended.) — Judge may appoint receiveTf 
and prohibit transfer ^ Sfc.^ of property. — The judge may also, 
by order, appoint a receiver of the property of the judgment 
debtor, in the same manner, and with the like authority, as if 
the appointment was made by the court, according to sectioo 
244. But before the appointment of such receiver^ the judge shall 
ascertain f if practicable^ by the oath of the party j or otherwise^ 
whether any other supplementary proceedings are pending against 
the judgment debtor^ and if such proceedings are so pending^ 
the plaintiff therein shall have notice to appear before him^ and 
shall likewise have notice of all subsegtient proceedings in reUuion 
to said receivership. No more than one receiver of the property 
of a judgment debtor shall be appointed. The judge may also, 
by order, forbid a transfer or other disposition of the property 
of the judgment debtor, not exempt from execution, and any 
interference therewith. 

The part in italie is new. 

Where a receiver was appointed, upon a creditor's bill, and the defendant waa di- 
rected to deliver over his property to such receiver, the defendant was bound to an- 
swer every question which was relevant to the subject matter of inquiry. Oikon v. 
Albert, 7 Paige. 278. 

Under the usual order^ that the defendant aasign and deliver over piia propeitj 
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and efiecto» he had formerly to execute a formal amgnment to the receirer, although 
he denied that he had any property. Chiffman y. Sabbaton, Id., 47. 

To aathoriie the appointment of a receiver under this section, the proceeding 
■honld be against the debtor, to reach his property generally, and the motion to have 
a receiyer appointed, should be on notice to the debtor. Kemp v. Harding, 4 Pr. R.» 
178. Dorr v. Noxon, 5 Pr. R., 29. Corning ▼. Tooker, 5 Pr. R., 16. 

Such appointment is not authorized, on an examination under section 294, of 
third persons, as to property in their hands. lb. 

The debtor should have notice of the proceedings under this section. If he hat 
absconded, or cannot, for any reason, be served with a summons, under the act, the 
remedy must be by complaint, in the nature of a creditor's bill, in which the debtor 
may he proceeded against as an absentee, lb, 

§ 299. [254.] Proceedings upon claim of another party to 
property f or on denial of indebtedness to judgment debtor. — If it 
appear that a person or corporation alleged to have property 
of the judgment debtor, or indebted to him, claims an interest 
in the property, adverse to him, or denies the debt, such in- 
terest or debt shall be recoverable only in an action against 
such person or corporation by the receiver ; but the judge 
m&yi by order, forbid a transfer or other disposition of such 
property or interest, till a sufficient opportunity be given to 
the receiver to commence the action, and prosecute the same 
to judgment and execution ;]^but such order may be modified 
or dissolved by the judge granting the same, at any time, on 
such security as he shall direct. 

§ 300. [266.] Reference by judge. — The judge may, in his 
discretion, order a reference to a referee agreed upon or ap- 
pcHDted by him, to report the evidence or the facts. 

A. referee appointed to reportlthe facts, is not at liberty to report the eridenee al 
large. Dorr v. Noxon, 5 Pr. R.,^29. 

§ 301. [266.] Costs of proceeding. — The judge may allow 
to the judgment creditor, or to any party so examined, 
whether a party to the action or not, witnesses' fees and dis- 
bursements, and a fixed sum in addition, not exceeding thirty 
dollars, as costs. 

Tlie application for eosta, under this section, cannot be made until the proceed- 
isfi have been terminated, and in favor of the party applying. Davis v. Turner, 
4 Fr. R., 190. But this section does not apply to cases where no examination of the 
judgment debtor has taken plac« : thus, where the judgment debtor procured the 
Older to be set aside as irregular, before any examination under such order, the court 
Mid this section did not give the defendant costs, unless he has been examined. Engla 
T. BemeOK, 2 Sand. S. C. R., 679. 3 Code Rep., 205. 

Thie aeetion does not authorixe an application by a witness, for an order to be 
paid hit fees ; it authorixes only an application by a party to examined, not as a wii- 
M«, merely, bat as a judgment debtor, or as a party to the proceedings imder 
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this eeotion, to enforce the jodgrment. See, obseryaUone of Willafd, J., in Dams t. 
Turner, 4 Pr. R., 190. 

The remedy for hit fees, of one who is a mere witness, is agrainst the partj call- 
ing him, and he would not, it seems, be required to [^iye evidence until his fees wem 
paid. lb. The fees of witnesses are provided for by 2 R. S., 4U0, s. 42. 

<^ 302. [257.] (Amended.) — Disobedience of arder^ how pun- 
ished. — If any person, party, or witness, disobey an order of 
the judge or referee, duly served, such person, party, or wit- 
ness may be punished by the judge, as for a contempt. And 
in all cases of commitment under this chapter ^ or the act to abolish 
imprisonment for debt, the person committed may, in case of ina- 
bility to perform the act required, or to endure the imprisonment^ 
be discharged from imprisonment, by the court or judge commit- 
ting him, or the court in which the judgment was rendered, on 
such terms as may be just. 

The amendment is the part in italics. 

Under this section a judge has power to punish as for contempt, all disobedience 
of orders made by him in " proceedinj^s supplementary to the execation." An 
attachment issued by him for such contempt may therefore properly be made return- 
able before him at his office. Re Smethurstf 3 Code Rep., 55. 2 Sand. S. G. R., 
724. 

Although the code gives the power of punishing disobedience of his orders to the 
judge, reference must be had to the Revised Statutes as to the mode in which that 
power is to be exercised. (2 R. S., 535.) lb. 

Under this statute, a judge, upon due proof, may, in his discretion, issue an at- 
tachment in the first instance, against the party accused, to appear and answer, or 
he may grant an order to show cause. In either case, copies of the affidavits 
upon which the application is founded, should be served with the attachment or 
order. It is not necessary that the party accused should first have an opporta- 
nity of being heard upon an order to show cause before an attachment can iasoe. 
The attachment is not used in such instances,' for the purposes of punish nMiiit» 
after a final adjudication. It is only a mode of bringing the party before the 
court. lb. 

It aeema, that in the first district, the ordinary practice is, to give notice of mo- 
tion for an attachment, or obtain an order to show cause. 76. 

Whether the affidavits upon which an attachment is issued, are sufficient to war* 
rant its issuing, is a matter that cannot be reviewed upon habeas corpus. /6. 

And see Re Peater, 2 Code Rep., 98. 

See note to section 297. 



TITLE X. 

Of the costs in civil actian^s 

Sicnoii 303. Fee bill abolbhed. Allowances pven, termed coeU. 

304. When allowed, of course, to plaintiff. 

305. When allowed to defendant. 

306. When allowed to either party in the discretion of the court. 

307. Amount of costs allowed. 

308. Allowance, in addition, of a per centag;e on the recovery or claim*.. 

309. Percentage, how computed. 

310. Interest on verdict or report, when allowed. 

311. Costs, how to be inserted in judgment. 
319. Clerks' fees. 

313. Referees* fees. 

314^ Costs on postponement of trial. 

315. Costs on a motion. 

310. Costs against infant plaintiflT. 

317. Costs in an action by or against an executor or administrator, trustee 

of an express trust, or a person expressly authorised by statute to 
sue. 

318. Costs on review of a decision of an inferior court, in a special pro- 

ceeding. 

319. 320. Costs in actions by the people. 

321. Costs against assignee of cause of action after action brought- 

322. Costs on a settlement. 

$303. [25S.] Fee bill abolished. — All statutes establishing- 
or regulating the costs or fees of attorneys, solicitors, and 
coQDsel in civil actions, and all existing rules and provisions 
of law, restricting or controlling the right of a party to agree 
with an attorney, solicitor, or counsel, for his compensation,. 
are repealed ; and hereafter the measure of such compensa- 
tion shall be left to the agreement, express or implied, of the 
parties. But there may be allowed to the prevailing party, 
upon the judgment, certain sums by way of indemnity, for 
his expenses in the action ; which allowances are in this act 
termed costs. 

This section is identical with section 258 of the code of 1848. That section-^ 
wu held to have repealed the proyision of the Revised Statutes (2 R. S., 216,) pro- 
hibiting attorneys bringing suits to sue thereon, or giving an inducement to procure * 
a suit to be placed in his hands — and that it is now lawful for parties to make such • 
bargains as they please with their attorneys. Satterlee v. Fraxevt 2 Sand. 8. . 
C. R., 141. 

Coats in suits, both at law and in equity, pending 1st July, 1848, except the costa 
of motions therein, are to be regulated by the old fee bill. Truseott v. King, 4 Pr. 
R., 173. Doty y. Brown fib, 4^, 3 Code Rep., 119. Where an action was commen- 
ced under the code of 1848 and decided aAer the code of 1849 went into effect, it waa 
held that the costs must be regulated by the code of 1849. Holmes v. St, John, ft- 
Code Rep., 46. 

It has been held that this section abolished the right to double costs given by 2.* 

16 
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fL 8., 617., «. 24 & 25. HdUenheck v. MaUr, 4 Pr. R.. 239. Van Ren99elaer T. 
Kidd, 3 Code Rep., 224., bat the contrary was held in Murray v. Haskint, 4 Pr. 
B.,263. 

The provisions of the Reyised Statutes allowing doable costs, allowed them only 
In cases of verdict, demurrer, nonsait, non pros., or discontinuance ; and a report of 
referees is not within the statute. 19 Wend., 225. And in Calkint v. Williamit 

1 Code Rep., N. S., 53. Calkins v. Brand, lb. Mason, J., held that public offi- 
cers sued as such, are entitled, where they succeed in the action and the trial is by 
jury, to double coeta But that they could not have such costs where the trial had 
been had before referees. 

Before the code it was held, that where the defendant wa» entitled to doable 
costs in the action he was also entitled to double costs on a writ of error. BurckU 
▼. Luce, 3 Pr. R., 236. 

The code, it has been decided, does not repeal the provisions of the Revised Stat- 
utes relative to security for costs ; and therefore a plaintiff who resides oat of the 
«ity of New-York, suiug m the superior court of that city, most give seovrity for 
costs, if it is required of him by the defendant. Aahbmhi v. CauMtitij 2 Sand. 
S. C. R., 632. BlosMtn v. AdamSj 2 Code Rep., 59. This rule has been applied 
to a certiorari, (an appeal), brought to reverse a justice's judgment. Ik, And in a 
case where there had been a default and judgment, and the latter stood as secnrityi 
the plaintiff, after being let iu to defend, moved for security for costs, and the motion 
was granted. Gardner v. Kelly, 1 Code Rep., 120. 2 Sand. S. C. R., 633. And 
where the plaintiff, who resided in the county of Cayuga at the oomroenoement of 
the action, subsequently assigned the demand in suit to a resident of the city of 
New- York and this fact was set op in opposition to a motion for security for costs, 
Campbell, J., decided that security for costs most be given. Fhmnix v. 7*eio«e- 
Jkend, 1 Sand. S. C. R., 634, m note. 2 Code Rep., 2. And it was also held in 
the supreme court, that a non-resident plaintiff, necessarily prosecuting in the right 
of her intestate, must give security for costs. Murphy v. DarlingtOMf 1 Code 
Rep., 85. 

A suit must be commenced in the name of an infant — sole plaintiff— to entitle 
the defendant to security for costs. (2 R. S., 446, § 2.) Hulburt v. Newell, 3 
Code Rep., 54. 

Where a husband and infant wife brought a suit jointly, the defendant was not 
entitled to security for costs, although the husband was appointed and named in the 
proceedingR as next friend of the wife. lb. 

The t^nd for security for costs need not follow the precise words of the statnte, 
bat it will be sufficient if equally favorable to the defendant. Smith v. Narvalf 

2 Code Rep., 14. 

<^ 304. [259.] TVhen allowed of course to plaintiff. — Costs 
shall be allowed of course to the plaintiff upon a recovery, 
in the following cases : 

1. In an action for the recovery of real property, or when 
a claim of title to real property arises on the pleadings, or is 
certified by the court to have come in question at the trial ; 

2. In an action to recover the possession of personal prop- 
erty; 

3. In the actions of which, according to section 54, a court 
of a justice of the peace has no jurisdiction ; 

4. In an action for the recovery of money, where the 
plaintiff shall recover fifty dollars or more. But in an action 
for assault, battery, false imprisonment, libel, slander, mali- 
cious prosecution, criminal conversation, or seductioD, if the 



plaitiiitr recover less than fifiy dollars damages, he shall re- 
cover no more cosls ihan damages. And in an action to 
recover the poasession of personal property, if the plainliS' 
recover less than fifty dciliars damages, he shall recover no 
more costs than damages, unless he recover also properly, 
■4be value of which, with the damages, amounts to 5fiy dol- 
lars. Such value most be determined by the jury, court, or 
fcree, by whom ihe action is iried. 

When several actions shall be brought on one bond, re- 
ilgnizance, promissory note, bill of exchange, or other instru- 
ent in writing, or in any other case, for ihe same cause of 
iction, against several parties who might have been joined as 
idfifendania in the same action, no costs other than disburse- 
IHnta shall be allowed to ihe plaintifT, in more than one of 
neb actions, which shall be at his election, provided that the 
fly or parties proceeded against in such other aciion or 
IclioDS, shall, at the time o{ the commencement of the pre- 
TIODS action or actions, have been within this State, and not 
icreted. 

flivls ii nn prDTwian in Ihe codo iiBing from the operation of this ssction cue* 
ling 11 th« tiins of lis ailoptioii, ind, tlierefort, In an nr^iion Tur bii uhbuU >ad 
irf cainni«uot>d wliils the code at 1S48 wm in rorce, and iliculiid afler ths 
-'Ihseixlgor 1849, when, ihe pliiiiUff recororBd ili conls dimaeei, it Wu 
b* <ru enlitlnd to no mure coata tlian damagM. Ilolmti v. Si. Jekn, 3 
Rap., 46. The aaiHB waa decided in an loaau for libel. Ta^hr * . Oardaer, 
la Rep., 4T. Btlding v. CoMin, 3 Csde lUp., 113, 4 Pr. K., ms. Wketler 
't*tg»U, ib., sss. 

WhsMIha plaiut'lE, lued in the aaperior conrl Tor $414.51, and vera allowed only 

U, and Ihu der«udujlB Kl up a coiinler claim of $1)8,36, and were allowed (TS. 

ftad lot the balance, 9 ' '-^^^ <^b plaialifb reoorered ; it vu held under the code 

' *oh, ao far as related to thequealloa Wai Idenltcal with thie, that [he de- 

entllled to caetL Spring ValUy Shot and Ltad Co. v. JaekaoUt 3 

^ ). 8. C. E.. GM, 

b Ib auiu bjr oity aulhorlllH iii ths auprrme conrl, even [o enforce the anemment 
I, if the plaiotilla recovrr !»■ thnn 8SU, Ihev niiBt pay coat*. Mnvor Ac. of 
r. r. HiWur^, 9 Code Rep . 153. 
Tba UtI* la loud did not come m queelion 
Wnljr proper evidence of It notild be the 
UBb, or an entry in Iha riiinutea, uiilen the 
^ A dininelion was made between cohIb 8i 
[b where the plaintiff obtBined a verdic 
>; he mltcht, uevcnhulsea, recover h 
(.flCods Rep.. 61. Bui it wue prerii 
j^i 9S, sHd aal««iiienlly ia Belding v. Can 
'ft where ■ party »■■ not entitled lo coiu, 

% 306. [260.] Whm allowed la defendant. — Costa shall be 

•llowed of course to the defendant, in the actions mentioned 



ticateof the judge who tried the 
llnga showed it. Jli. 
ibunemenls, and it waa held, that 
leaa than i^O, he waa not entitled 
iburaeinenla. Nrielon v. Sieetlt 
held In Swifl V. DtWill. 1 Coda 
and Whitter v. Wetlgali, tatra. 
as out entitled to di 
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in the last section, unless the plaintiff be entitled to cost» 
therein. 

Where three defendants were sued in an action of aasanlt and battery, and ap* 
peared separately and defended by different attorneys ; a Terdict rendered af^ainit 
one of them and the other two acquitted ; held, that under sections 304 and 305 of 
the code, the defendants acquttted were entitled to costs agrainst the plaintiff. Hindi 
T. Jtfyer*, 3 Code Rep., 48. 4 Pr. R., 356. 

Where in trespass, separate defences are made by several defendants, in good 
faith, and not for costs, each is entitled to a full bill of costs on sncceediug in the 
suit Caateilanoa v. Beauville, 2 Sand. S. C. R., 670. 

Where, after beioff commenced separately, the defences are nnited nnder the 
same attorney, or are in troih and effect united, during the pendency of the suit, 
there can be but one set of costs for all. lb. 

Where in a suit against three, for the recoyery of money, two suffer jodg- 
ment by default, and the third defends the suit and has a verdict in his favor, 
be is entitled to costs against the plaintiff under section 305 of the code. Coai^ 
stock V. Bayard, ib. 705. 

See note to section 306. 

^ 306. [261.] (Amended.) — When allowed to either party 
in the discretion of the court. — In other actions costs may be 
allowed or not, in the discretion of the court. 

In all actions where there are several defendants, not united 
in interest, and making separate defences by separate an- 
swers, and the plaintiff fails to recover judgment against all, 
the court may award costs to such of the defendants as have 
judgment in their favor, or any of them. In the following 
cases the costs of an appeal shall be in the discretion of the 
court : 

1. When a new trial shall be ordered ; 

2. When a judgment shall be aflBrmed in part, and re» 
versed in part. 

The words in italic are substituted for the word ** when" 

An allegation, in an answer in a partition suit, that the plain tiff had unreasonably 
refused to make partition by deed, was stricken out as irrelevant, but the coort re- 
fused to give costs on that ground, and said : *'The court has no discretionary power 
to charge either party with the entire costs, in partition, upon such grounds as those 
set up in the answer. 2 R. S., 25*2, §^ 74, 75. This stutute is not repealed by §306- 
of the code, but the latter must be construed in connection with, and as qualified by 
the former. McGowan v. Morrow, 3 Code Rep., 9. 

The '* other actions ^^ referred to in this section, refer only to equity caoaea of 
action. Per Willard, J., in Hinds v. Myers, 4 Pr. i<., 356. 3 Code Rep., 48. 

Where, in an action for libel, two defendants defend by the same attorney, and an- 
swer separately, and verdict and judgment are given in their favor, bnt one bill of 
costs, and one set of charges can bd allowed on adjustment by the clerk. Tracy t. 
Stone, 3 Code Rep., 73. 

The defendants being sued as drawers and endorsers of a note, and having put in 
a joint defence, and judgment having been entered for the pUintiff against two ot 
the defendants, and the plaintiff having discontinued as to the other defendant, such 
defendant is not entitled to costi>, because he did not sever in his defence, bat joined 
with the others. Stafford v. Onderdonk, 2 Code Rep., 115. 

See, note to section 305. 
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^ 307. [262.] Amended. — Amount of costs allowed. — When 
flowed, costs shall be as follows : 

1. To the plaintiff, for all proceedings before notice of trial 
'(including judgment when entered), 

In an action where judgment upon failure to answer may 
he had without application to the court, seven dollars ; in an 
action where judgment can only be taken on application to the 
court, twelve dollars ; for all subsequent proceedings before 
trial, seven dollars : 

2. To the defendant ; for all the proceedings before notice 
of trial, five dollars; for all subsequent proceedings before 
trial, seven dollars : 

3. For the trial of issues of law, if separate from the trial 
of issues of fact, to the plaintiff, fifteen dollars; to the defend- 
ant, twelve dollnrs : 

4. For the trial of the issues of fact, if separate from the 
trial of the issues of law, to the plaintiff, fifteen dollars; to the 
defendant, twelve dollars : 

5. For the trial of the issues of fact and of law, when tried 
at the same time, to the plaintiff twenty dollars; to the defen- 
dant, fifteen dollars: 

6. To either party on appeal, except to the court of ap- 
peals; before argument, fifteen dollars; for argument, thirty 
dollars : but this provision shall not apply to appealsyrtwi an 
order granting or denying a non-enumerated motion^ 

7. To either party on appeal to the court of appeals, before 
argument, twenty-five dollars; for argument, fifty dollars: 

8. To either party, for every circuit or term at which the 
-cause is necessarily on the calendar, and not reached, or is 

postponed, excluding that at which it is tried or heard, ten 
'dollars. 

The aroendmeDt ii in rabdiyisioo 6, the worde in italic being lubetituted for the 
worde, '• in ceeee other then thoee mentioned in section 349." 

Note to 8uhd. 1.— Whether a plaintiff entitled to coetii, is to be allowed $7, or 
$12, for **all proceeding* before notice of trial," does not depend on the question 
whether application has in fact been made to the court for judgment, but upon the 
aai ore of the action. People ▼. VanDeueen, 2 Code Rep., 7. Thus : 

Where a plaintiff recovers a verdict in an action of afsault, he is entitled to have 
inserted in the entry of judgment, the sum of $12 costs, ** for all proceedings before 
'BoUoe of trial," whether any application to the court has in fact been made for jndg- 
•oent or not lb. 
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A«l« (0 mM. 3.--Tb6 fee of $ 7 for aU JvbMqoMit MocfediM M^ 
chergeeble until the action has been noticed for trial. Bedell ▼. PaweU, 3 Code Rep^ 
61. Morrison ▼. Ide, ib„ 27, and on payment or tender to the defendant oft^lStaiid- 
diabunement, the plaintiff may, at any time befpre the canae b noticed lor tsial, db- 
contiooe the action. lb. 

Note to 8ubd. 4.— A fee of $13, for the trial of pn ierae of fact, is allowahle in 
ail action at isaue where the plaintiff faila to appear when the cauae is called upon 
the calendar, and the defendant takes an order that the complaint be dismisMd. Dodd 
T. Curry ^ 2 Code Rep., 69. 4 Pr. R., 123. And see, note to section 252. 

Note to 9ubd. 6. — The former lanj^oaj^e of this subdivision gave rise to much dii- 
qoisition, the result being that the word ** not " was construed to mean ** PoW.** WU- 
mm v. Allen, 2 Code Rep., 26. Livingeton ▼. MUUr^ 4 Pr. R., 42. Savage v. 
DarrovD, t6., 74. Smith v. Lynde, 2 Sand. S. C. R., 733. Taylor v. Seoley, 3 
Code Rep., 84. Overruling, Nicholson v. Dunham, 1 16., 119. It cannot be denied 
that such a construction was extremely forced, and wss only justified by the injas- 
tice and inconsistency which would have resulted from giving the word its common 
acceptation. It is presumed that now, the word will mean *' not;" to say that it 
now means "only," would be to reverse the intention of the legislature. 8ee $ 371. 

Note to subd. 7. — Where an appeal from a judgment to the court of appeals is dis- 
missed with costs for want of prosecution, the respondent is entitled to recover ^25- 
together with his disbursements. Kanouse v. Martin^ 2 Sand. S. C. R., 739, and 
where such an appeal is dismissed with costs on motion, the cause not having been 
argued on the merits, or dismissed on being called on the calendar,) the respondent 
is not entitled to the fee of |^50 for argoment, nor to the fee of $10 for attending; 
when the cause is not reached and the suit is dismissed at the first term. Jb. 

This provision extends to appeals brought after the code went into eflbct in suits 
commenced prior to the passage of the code. lb. 

Note to subd. 8. — It is the practice to construe the provision for the allowanoe of 
counsel fees for attendance at the terms in a liberal way. Oftentimes terois fall 
through from various causes, but it is never deemed to be a good reason Cor rejecting 
this item on the bill of costs. Per Oakley, Ch. J., in Jtftfiftim v. Main, 2 Sand. 8. 
C. R.. 737. 

where a stipulation was given in several suits depending on the same principal 
point, to the effect that all should abide the event of the one first tried, and the suits 
were noticed for trial several terms thereafter, though notes of issue were filed in 
one only — it was held, that the plaintiff on recovering might tax a counsel fee for 
attending at those terms in each of the causes. lb. 

Where an appeal was on the calendar for argument, and before it was reached, 
and at the first term after it had been placed on the calendar, the respondent moved 
to dismiss the appeal, and the motion was allowed with costs, held, that he was not 
entitled to the term fee given by this subdivision. Kanouse v. Martin, 2 Sand. S. 
C. R., 739. But where an appeal was on the calendar, and not reached at the firrt 
term, but was reached at a subsequent term and dismissed, the court refusing to 
hear it, there the respondent was entitled to his term fee for all the terms during 
which the appeal was on the calendar and not reached, but not for the term at which 
the court refused to hear it. Eckerson v. Spoor, 3 Code Rep., 70. Where a cause 
is on the calendar, and is postponed at the request of the party who ultimately suc- 
ceeds in the suit, he is not entitled to a term fee for any term at which the cause was 
BO postponed. Hinman v. Bergen, 3 Code Rep., 225. 

In actions ** necessarily on the calendar,'* and referred at the circuit, the prevail- 
ing party, on entering judgment, is entitled to $10 costs of the circuit, besides dis- 
bursements. Benton v. Sheldon, 1 Code Rep., 131. 

But where only the plaintiff notices the cause for trial and has it in his power to 
try, but for any reason does not choose to do so, he cannot recover the costs of the 
circuit. Whipple v. Williams, 4 Pr. R., 28. A party entitled to the costs of a cir- 
cuit (for attendance, dto.,) should move the first opportunity after the circuit a4)oains, 
or he will be held to have waived his right to the costs. Jb, 

See note to section 322. 

^ 308. [263.] Allotoance in addition of a 'per centage on the 
recovery or claim. — In addition lo these allowances* if the ac— 



tJon be for ihe recovery of money, or of real or personal prop- 
erty, and a trial has been had, the court may in difficult or 
exlraordinary cases, make an allowance of not more ihan ten 
per cent, on the recovery or claim, as in the next section pre- 
scribed, for any amount not exceeding five hundred dollars j 
and not more than five per cent, for any additional amount. 

Such allowance may likewise be made upon the recovery 
of judgment in any action for the partition of real property, or 
for the foreclosure of a mortgage, or in which a warrant of at- 
tachment has been issued, or for the construction of a will or 
other instrument in writing, and in proceedings to compel the 
determination of claims to real property, and also in any case 
where the prosecution or defence has been unreasonably or 
unfairly conducted. 

W\tn tkr allaieanee hat hecn mnJr.— Under Iha code of 184S, EdoiDDas J., held, 

thil he woiird give Ihe allawance m all cases where an laqueat u-as takeu Tor wnai 

tlanaffiiJaKilorinvrlU. Fsaltrv. HouMon, t Codv Iti>p. , 3 1 . Bm Parker, J., aub- 

ently aaid he w>s clearly of opIuiDD aii allowance could nut b« made under *uch 

KDiMttooea. Halt v. Prtntici, I Code Rep., Bl ; oiid Hnrns, J., aiid Iha Cue of 

T. Hautton mini bu uTerrnled. Bitri v, Sqoiiv. 1 Cade Rep., U. 

u been lield thai U aliouid be made iii oU referred ca«ea, Nivet y. Satimaii, 

Pr. K.. IS3. and in nil aoiioiii commeuced by allachmeut agiiual Dan-.eaIde»U.— 

' »4wardv. Ori>r. STwIeKep.. 13. And where Ihe trlid bialed 4 nr Sdaye U Was 

noaerd v. Rome ^Taait Plank Road Cd., 3 Code Rep., 41. 

it WM aaid if oiie case Ihal il ihiuld ba mads in all litigated catea. Di/ek- 

r. MeD-Mld. b Pr. K.. 131. Buia* re<rardaihiall wesdaid: The conrt thould 

In litigated aclions between difficult and extraordiiiacy. as controdja- 

ram eoinraoa and ordinary. Bach case mnat be determined accordine to 

•iraammancn, no general rule eaa be eduptifd. Per Hubbard. J., in Fax 

k''OeifId,3CodeItep..a(i9. 

> Thara being no teat it ahould be denied in doublful eases. Sill, J., Gatild t. Cha- 
SjSCodeKep.. 107. 

'b makea no allownnce for drawing cairs, engroaiing asme. ilC, Dot lot art 
II a motion betoie Iho special term fur a new ttinl, but perhups in diffieolt 
KwraOfdmary coaee, the prevailinK porly oiay be ooropenealed by ap eilra allow- 
Hc. OraAain r. Miltiman, 4 Pr. It.. 435, 439. 

[ Whta Iht alloifanet hai beta nfnted. — Where judginenl waa obtained pnrauaat 
•gtion34T. Btertv.Siiuir; 1 Code Rep.. S4. Where two actions were broucht 
^tmttar* whiah might have buen compiiaedin one. Sackett t. Ball, 4 Pr, R., 71, 
e Rep., 47. Where leas uraa reoovered than the defendant had ofTered paran- 
k te aeclion 365. AleLrei V. Avtry, 3 Cude Kep.. 104. Where the derendanC 
^■nreiy only. Oauld v. Chapi,^, S Coda. 107. Rici v. Wrighl. 3 Pr, R-. 405, 

AT.FnTan«.5Pr.R..3l7. Where an iuqoeat waa taken. Hallv. I'arker.i 

f. Oha., 139. In a foreelocure anil it not appearing Ihat it ws) dilGciilt or eitraor- 

• 'UUWry. Aa*tin v. LatSar, 3 Code Hep., 61. ProbuWy it would be held mherwiae 

sow. Where the trial occupied bul two or three huun, and Ihere waa nothiug poau- 

Sar in Ihe oharaeter of the caaaa. allhaugh the qoeMious were aomewbat C(Hii|Jicated. 

Dttler V. Gard-iT, 5 Pr. R, 417. 

WKrrt, wAen. and la ahum the application ihould bt madi. — The applicatiOD 
rilODld be made in Iho counly where ihe judgmeul ia roudeTed, unlen aome ipecial 
reaHni eiials fur applying elaewhore. Niptr c. Rntiman, h Pr. R^. 1 53. 

Vbeo llie trial ia by jury, Ihe appliCBtion atiould b« made al the coming inotthe 
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'Terdicti or at least durinjjr the term at which the trial is had. Flint ▼. RiekmrdaaUf 

~S Code Rep., 80. Aod it mast be to the judge who tried the caose. It, Smekett 

'V.Ba//,3CodeRep.,47. Pr. R., 71, Supreme Court rale, 86. Where the trial is had 
before referees, the application must be made to the court for 'the allowance. Howe 

• ▼. ATutr, 3 Code Rep., 31, 4 Pr. R., 252, Niver ▼. RoMwuin, 5 Pr. R , 153. The ap- 
plication should be on notice to the adverse party, ib. And where the trial has beea 
before a referee the court should be furnished with an affidavit of facts sufficient to 
'enable it to form an opinion on the subject. Jb, The mere certificate of the referee 
that the cause is within this section is not sufficient Facts must be stated. Ib,, and 
Oould V. CAaptn, 2 Code Rep., 107. 

Where ejectment had been brought in the soperior court of the city of New-Yorkt 
•and judgment passed for the defendant, which on writ of error was affirmed in the 

<!oart of appeals, on motion in the court of appeals for an additional allowanca> the 
court on denying the motion, said : The additional allowance pursuant to this section 
can only l>e made by the court of original jurisdiction, and in reference to the trial fat 

^hat court. Wolf v. Van NoHrand, 4 Pr. R., 208. 

It is too late to apply at general term after judgment on appeal. Van Renaaelamr 

<▼. Kidd, 5 Pr. R, 242. 

Where the action is to recover possession of property, and the veidict Is for the 
defendant, the jury must assess the value of the property claimed, or the defendant 

-cannot have any additional allowance for costs. Flint v. Riehardiont 8 Code Rep.f 

m. 

Amount of allowance, — In the superior court the allowance in addition to 
the costs will be what the court deem a reasonable and moderate counsel fee. 
Sheldon v. Allerton, 2 Sand. S. C. R., 630 ; and in the First, Third, and Eighth Ju- 
dicial Districts the Judges of the supreme court have adopted and pucBue the praotico 
in mortgage and partition cases, of making a sufficient extra allowance of costs to 
make the compensation equivalent to that allowed under the old fee bill in simUar 
casea Auetin v. Laehar, 2 Code Rep., 81. 

The amount of allowance will depend upon circumstances which can only be 
learned by knowing what transpired at the trial. The application for an extra allow 
ance should therefore, in cases where the action is tried at the circuit be made at the 
^circuit, or at least to the Judge before ivhom the trial was had. 

Ten per cent, was allowed on the amount of the verdict at the circuit in a suit 
upoti a promissory note, where the defendant put in a false answer, by which the 
plaintifF was thrown over a circuit. Willard v. Andrews, 4 Pr. R., 65. 

<^ 309. [264.] Per centagCj how computed. — These rates 
shall be estimated as follows : 

1. If the plainiifF recover judgment, it shall be upon the 
amount of money, or the value of the property recovered, or 
'Claimed, or attached, or affected by the construction of the 
will, or sought to be partitioned, or the amount found due upon 
the mortgage in an action for foreclosure. 

2. If the defendant recover judgment, it shall be upon the 
amount of money, or the value of the property claimed by the 
plaintiff, or attached, or affected by the construction of the 
will, or of the defendant's interest in property sought to be par- 
titioned, or the amount claimed in an action for foreclosure. 

Such amount of value must be determined by the jury, 
court, or referees, by whom the action is tried, or judgment 
rendered, or the commissioners appointed to make partition 
in an action therefor. 
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^310. [266.] Interest on verdict or report^ when allowed.'^^ 
V^hen the judgment is for the recovery of money, interest from 
t.he time of the verdict or report until judgment be finally en- 
tjeredt shall be computed by the clerk, and added to the costs 
of the party entitled thereto. 

^311. [266.] Costs how to be inserted in judgment. — The 
<:Ierk shall insert in the entry of judgment, on the application 
of the prevailing party, upon two days' notice to the other, the 
sum of the charges for costs, as above provided, and the ne- 
cessary disbursements and fees of officers allowed by law, 
including the compensation of referees, and the expense of 
printing the papers upon any appeal. The disbursements 
shall be stated in detail, and verified by affidavit, which shall 
be filed. 

This Mction is identical with section 266 of the code of 1848, and the disborae- 
viants allnded to are those given by 2 R S., 634, s. 20, which I do not understand 
to be repealed, as is the 18th section of the same act Swift v. De Witt, 3 Pr. 
WL, 980-989. 1 Code Rep.. 25. 

The acts of a clerk in adjusting and settling the anriount of costs, are not neces- 
fluily final and conclusive because no review is expressly given. The court has, 
MB one of its incidental powers, the right to control the legal acts, and compel a per- 
Ibrmaiioe of legal duty of all its inferior officers. And the exercise of this power 
Ispeealiarly necessary in the formal and proper, entry of a judgment. Whipple v. 
WiUiamSf 4 Pr. R., 28. And a motion in the nature of an appeal from the act of 
Ibo elerk may be made to the court ; but such motion can only be made at a special 
term. 3 Code Rep., 24. 

No antbority is conferred on the clerk to adjust costs, except in cases of final 
jndment, bat the court may confer such authority by a special reference to him. 
BeJurton ▼. Spoor, 3 Code Rep., 70. 

Where, in a doubtful case, the party considers himself entitled to full costs, he 
■eboald not, in the first instance, move to be allowed full costs. But should apply 
to the elerk In the osual manner, and if dissatisfied with the clerk's decision, apply 
io the oomt by way of appeal therefrom. 

On motion in the nature of an appeal from the decision of a clerk, allowing iteme 
ia a bill of costs, the affidavit in support of the motion should show that the allow- 
ance of snch items was opposed, and that the items were allowed under objection. 
P^oj^ ▼• Oakeg, 1 How. Sp. T. R., 195. 

The fee for serving the complaint is not taxable unless the complaint be served 
by the sheriff, and then it is taxable as a sheriff's fee. Whipple v. Willianu, 4 
nr. R., 28-30. See 9 Sand. S. C. R , 742. 

Where postage or other disbursements are charged in a bill of costs, each item 
of snch disborsemeot, and the occasion or circumstance of the expenditure, should 
be particularly specified. 2 Paige, 459. And where papers are sent by express 
instead of by mail, the amount of carriage paid, not exceeding what would have 
' been the amoont of postage, may be allowed. Farmere* Loan and Trutt Co, t. 
Jswefl, In Cbane., Dec., 1843. 

A defendant not appearing is not entitled to notice of adjusting the coats. 
Riekmrdt v. Swetxer, 1 Code Rep., 117 ; Wilcox v. Curtis, lb., 127. But ming 
notice of appearance entitles the defendani to notice of adjusting the costs. Elton 
V. N. Y. Equit, Int. Co., 2 Code Rep., 30. * 

Service of notice on Saturday for Monday is not a notice of two days. Whipple 
T. WaitmmB, 4 Pr. R., 28. 

The effitct of omitting to give notice of adjusting the costs, in the qases where 
the defendant is entitled thereto, has been differently decided ; thus in EUon v. N, F. 
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Bqtdt /!••. C«^ 9 Coi6 lUp., SO ; B*nh 0f MmOmi. H., 49 ; OMmria ▼, XirM, - 
/6., 49 ; D9ke v. Peeib, 1 /6., 54, it wti held that the omimon made the j«^ 
meot irreffular and liable to be set adde on rootioo ; but in Riekmrdt v. Swftwtr. 
1 Code Rep., 117 ; Hughes v, Mulvey, 1 Sand. S. C. R , 99 ; iKs t. P^hmr,^ 
Code Rep.J^ 14 ; 5 Pr. R., 933, the oroinion waa held not to aflect the rmlarity 
of the judgment, bat only to entitle the defendant to a re-adjnatmoDt at the eoit 
of the plaintiff, and thia laat aeema the more general opinion and prafitiee. 

§ 312. [267.] Clerks' feci. — The clerk shall receive, 

Oq every trial, from the party bringing it on, one dollar; 
on entering a judgment by filing transcript, six cents; 

On entering judgment, fifty cents; except in courts whore 
the clerks are salaried officers, and in such courts one dollar. 

He shall receive no other fee for any services whatever in 
a civil action, except for copies of papers, at the rate of five 
cents for every hundred words. 

The fee of one dollar on every trial, from the party bringing it on, ia ooC pay- 
able until the cauae ia called on to be heard. Maleomh v. Jenmngt^ 1 CSode Rep^, 
41. Nor ia thia fee payable in actiona referred at the circuit, and tried bafiire 
lefereea. Benton v. Sheldont I Code Rep., 134^ 

The clerk ia not entitled to charge, in any caae whatever, for entering fai the 
rough minutea, or in the books, any rule or order. Where either party da a irea a 
copy of an order, or of any other paper, the clerk may charge for the aame at the 
rate of five cents for every hundred words. There can be no additional obarfe for 
the certificate, or for the signature, to the certificate. This proviaion e » t eadi t» 
every eutry made, and to every paper filed. 

The clerk is allowed one dollar for every trial, to be paid by the party briniing 
It on. This extends to trials of issues of law aa well as issues of fact. (^ S59.) 
The clerk is, therefore, entitled to this fee for every cause actually tried at the cir- 
cuit, including demurrers; and we think, though this is perhaps a matter of some 
doubt, that it extends to inquest and judgments by default, under aec. 258, when dae 
notice of trial has been given of issues joined in the cause. But it does not extend 
to causes on the calendar which are not tried, nor to trials before referees. The 
meaning of the statute evidently is, that the fee is only to be paid to the elerk 
when he attends and acts as clerk on the trial. 

Under this provision, the clerk is entitled to one dollar for attending every argn- 
ment at general terms, on appeal from a judgment of an inferior court. The code 
regards such argument as a trial on appeal. § 255, 308. This fee la, therefore, 
chargeable, whether it be on an appeal from a judgment rendered in the eircnit 
court, or on a report of referees, or under the provisions of section 318, or from the 
judgment of a county judge. We think it is also chargeable when such jadgmant 
on appeal is taken at genera] term by default. But this allowance doea not extend 
to a cause put on the calendar and not argued. Nor does it extend to an appeal 
from an order. There is no fee allowed the clerk for any services on special mo- 
tion, or on an appeal from the decision of a special motion. Tliese services are paid 
for, by the liberal compensation allowed the clerk for other services. 

The allowance for a trial, on appeal, is only applicable to suits commenced 
under the code. No such fee is chargeable by the clerk for attending on motions 
for new trials, or on motions to set aside reports of referees, or on other argameats 
at general terms, in old causes. These are mere motions, not triala. 

Fifty cents is allowed to the clerk for entering a judgment Section 980 shows 
that this means entering the judgment in the judgment book. Bentley v. Jouee, 
4 Pr. R., 355. The sott of charges for costs is to be ascertained and inoladed 
ia this entry, which immediatelv precedes, or is simultaneoos with the filing of 
the judgment roll. The fee of fifty cents is not, therefore, chargeable till the per* 
lisoting of the judgment. In the matter of the clerk of Albany ostmly* 3 C5odo 
Rsp., lOS. 
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^ 313. [263.] ReferetB* feu. — ^Tbe fees of referees shall be 
^ree dollars to each, for every day spent in the business of 
^^e reference ; but the parties may agree in writing upon any 
cKfaer rate of compensation. 

See note to trial by referees, p. 218. 

§ 314. [269.] Costs on 'postponement oftriah — When an ap- 
plication shall be made to a court or referees to postpone a 
'^rialy the payment to the adverse party of a sum not exceeding 
ten dollars, besides the fees of witnesses, may be imposed, ^ 
"the condition of granting the postponement. 

Where a party obtains a postponement of a trial to a subsequent term, on pay* 
vent of costs on the cause being moved for trial, on his omission to pay the same,, 
the adverse party may insist on having the trial proceed, or he may waive that right ;. 
and the court will compel payment. Bulkeley v. Ketelttu^ 2 Sand., S. C. R., 735. 
The application for the costs must be made without delay, or the right will be deem- 
ed to be waived. 

^ 315. [270.] Costs on a motion. — Costs may be allowed on 
a motion, in the discretion of the court, not exceeding ten 
dollars. 

This section was substituted for section 270, in the code of 1848, which enacted 
that ** No costs shall be allowed on a motion except the costs of resisting in the dis- 
eretion of the court not exceeding 9^^*'' ^"^ under that provision it was held that 
although the costs of making a motion could not be directly granted, their payment 
might be imposed as a condition to relieving a party who was in default. Reider v. 
DeitXf 1 Code Rep., 82, and on motion for judgment, as in case of a nonsuit, costs of the 
motion could be made a condition upon which the motion was denied. Anderson v. 
JoJbMon, 1. Sand. S. C. R., 786, 1 Code Rep., 94. But the contrary was held in another 
ease. Richmond v. Russellt 1 Code Rep., 65. It was also held under the code of 
1848, that where on motion, irregular proceedings are set sside, and the irregular 
party had leave to amend, the moving party might have costs, as a substitute for 
costs of the motion ; the irregular party would be regarded as moving to amend. — 
Wear9 v. Sloeum, 1 Code Rep.. 1U5, 3 Pr. R., 397. 

Section 270 of the ^oodeof lb48 did not apply to motions in the court of ap- 

Eds in actions commenced prior to the code taking effect. Syme v. Ward, 1 Code 
p., lUi. 3 Pr. R., 342. 7 Leg. Obs., 10. 1 Corns., 531. But on motion for re- 
hearing brought before July, 1848, from the decision of one justice of the supreme 
court to a general term held after that time, held, that no costs of motion could be 
allowed, but the costs might be taxed with the costs of the suit Van Wyck v. Alii" 
ger, 1 Code Rep., 68. 3 Pr. R., 292. 

Whether such would have been the construction if it had been an appeal instead 
of a rehearing 1 lb. 

Where the notice of motion states that the moving party will ask for certain 
relief, more than the court, ou the bearing of the motion, decide he is entitled to, be 
is Dot entitled to costs. Whipple v. William9f 4 Pr.R., 28. And where the notice 
of motion asks, in the alternative, for two different modes of relief, one of which the 
party is not entitled to, costs of opposing the motion will be allowed to the opposite party. 
SnUtk ▼. Jonea, 2 Code Rep., 33. 

An appeal from an order, at Chambers is a motion, and where no costs are award- 
ed on the decision of such an appeal, none can be allowed. Savage ▼. Darrow, 
4 Pr. R., 74. And where the court order that *' uo coats be allowed " opoo 
mnting a motion in an interlocutory order, (dissolving an injunction,) and the party 
m wboae favor the motion is granted finally succeeds in the suit, costs for such me- 
tioa eannot be allowed with the general costs of the oanae. Van Wyek ▼. AUimoTp 
4P^.R., IM. 
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If the order had been eilent on the Mbject of coett, it mighl have left a qoeitiea 
whether the coete of the motioo ihoald not abide the result Bat in this caae the 
«rder declaree that no coeta are allowed, and the deik haa no diaeretioB ia the ont- 
ter ; he is not to aay whether a party is to have costs or not Tlie oonit only 
-ean decide that matter. 76., aod Savage r, Darrow, 4 Ft. R^ 74. 

Where on notice of motion to chani^e the place of trial the notice did not state 
that the moving; party would ask for costs, but concluded in the ordinanr form by 
stating that the moving party, the defendant, would apply for soch other and uiither or- 
der in the premieee as the conrt may deem proper to grant, the plaintiff did not appear to 
oppose the motion ,and the defendant took an order by default, which order fave costs 
of the motion to abide the event of the suit. It was, on motion to strike oat as irref • 
niar so much of said order as allowed costs, held, that under the words asking for woSa 
other order, the party could not take costs of the motion. Nmriknp t. Fca Detutm^ 
3 Code Rep., 140. 

^ That in all motions to change the place of trial, where costs are asked for by thtt 
notice, costs to abide the event will be allowed. lb. 

Where a motion has been granted or denied, and nothing is said aboat eerts hi 
the order deciding it, the clerk can make no allowance for eosta of soch motioB ia 
the final costs of the action. 

The code provides for no oost of motion, unless the same are allowed and the 
amount fixed by the conrt on the decision of the motion. Jforrifon ▼. Jtfe, 8 Code 
Rep., 27. Van Wyck v. Alliger, 4 Pr. R., 164. 

Costs given under this section, upon motions, the amount of which it is nueu— ly 
to insert in the order, refer only to collateral motions, such as a motion to Tueate or 
set aside some proceeding, or for relief of some kind, and which are not in the direet 
and regular progress of the suit, and which are always in the discretion of the oooit. 

It is never necessary to specify the amount of such costs in the order, upon mo- 
tions which are made in the regular progress of the suit, such as motions in the ma- 
ture of judgment, as in case of nonsuit, non pros., for a commission, or to change the 
venue, dkc. In these, the statute gives the costs, not the court. Except tliat in emmm 
where tbeee motions may be denied, for some defect of papers or irregularity, then 
the costs of denial are to be inserted in the order. Thomat v. Clarke 5 Pr. R, 875. 

See, also, 1 Code Rep., 99, 2 /&., 28. 

<^ 316. Costs against infant 'plaintiff. — When costs are ad- 
judged against an infant plaintiflT, the guardian by whom he 
appeared in the action, shall be responsible therefor* and 
payment thereof may be enforced by attachment. 

% 317. (Amended.) — Costs in, an action by or agaimt an 
executor or administrator^ trustee of an express trusty or a per* 
son expressly authorized by statute to sue. — In an action prose- 
cuted or defended by an executor, administrator, trustee of 
an express trust, or a person expressly authorized by statute, 
costs shall be recovered, as in an action by and against a 
person prosecuting or defending in his own right, but such 
costs shall be chargeable only upon or collected of the estate, 
fund, or party represented, unless the court shall direct the 
same to be paid by the plaintiff or defendant, personally, for 
mismanagement or bad faith in such action or defence. But 
this section shall not be construed to allow costs against ex- 
ecutors or administrators, where they are now exempted 
therefrom by section forty-one, of title three, chapter six, of 



the second part of the Revised Statutes. And whenever any 
claim agaiml a decated person shall be referred jitirsuanl to the 
proeisions of the Revmd Slatutet, ike prevailing party thallbe 
entitled to recover the feet of referees and wit/tesses and other ne- 
cessary disbursements, to be taxed according to law. 

Tho put in italic i> aew. 

A ciMilM, iniag BQ execotoi, ia pot cntilJsJ to 
* UDI ■dT«rllaa (or (be piueulalifiii of ctninii. 
_mVletk r. Burroughi, e Barb. S C. R., 341. 

A plaintiff in ia no caw sulilled lo recover cmU sgainil an c: 
*ybMn nfural lo i«f<ir, ilie cluim beliig diipuled, or au Dnreai 
!t of paymeal, Ihs demand hiiiug been prewuicd. 



^ IVtniis coiU ware, impro^rly, and t 

>f judgment, tliey were ordered to 

Where two pemua auc aa executon 

gharged with coiit, ou Ihe ground th 

ID ri|[ht dI hia wife. Finley v. J 






e CDurl, includrd ll 



i [ait in ibc action, one or llien 
lie wu beDelicially intcreated ii 
r, G Barb- S. C. R.. 239. 



propeny, or of (he property of Ihc 
which ihe aciiou wai founded, nai 
payment wu anieuonobly reiiale< 



decea* 



It appear Ihkt die dema 
ia tune arartiHild, and 1 
BI Ihe deteudBuL refuwd I 



le deoeued, sa ahsll 
L U tlie action b« 
judge, liofore whom 



■uoh cnalB lo be levied of Ihe properly of the drfendnutu, or o' 
be jual, having refereoce lo Ihe fncU ihut appeared on liie 
brought in Ihe tuprenie court, su«h facta ihall be ceitified by 
the irlal aholl have been had." 

Under Ihit statute, il hoe been decided, that coxla will not be ailoweit agaiuat ex- 
ecuton, on tliH ground llial they omitted lo give the requisite notice for crediloti lo 
exhibrl their L-Iaima. if the mil was brought berore the time Tor giving Ihe ootice had 
ariived. 6 Hill, 335. Nor. where a claim waa pieaenled lo oneof several execoUn, 
which he disputed, but declined lo i«fer, aaying he withed to conaull his co-elecutois, 
before douiK so. and (he credilor, without wailing a Teaaonable tinie for that purpose, 



Ibid. 



t>a, Il 



will bo cotlec table out of ( 



Is lo give the notice lo eredilors required by law, cosla 

estate of the deceased. 32 Wendell, b7\. 

I, the plaintiS' cannot eiiler judgmeul for costs, wilhoul 

rt. E llill, 3s6. And ao, in aolions proeccuted or de- 

resa trual, or a parson eipressly luthoriied by etalule, 

be oblaiued, bFlote a judgment for coots can be entered. 

llie Inai, or upon a motion sobseqaenlly msdo for that 

iCoVFied judgment on a re/erenct ou the above slalule, 

less the demand waa unreaaonably resisted, and since ibe 

oceeding upou the reference of a claini against en 

I to ^ 33, title 3, chap, 6, of the second purt of Ihe 

tea, la a duil a( Jaw wilhin (he language of ihe 4lBl*eciion uf Ihe aama 

mbraeed wilhin the excepting clause of aection 3(JT of the code. 

^asee, where judgment is recovered agsinat Ihe executor oi administralor, 

[allow of coorse, but are governed by Ihe provisions of Ihe revised slat' 

wore before Ihe code look effect. Laming v. Col*, 3 Code Hep,, 246. 

^318. Coitt on rcnieio of a decisioti of an inferior court in a spe- 
Ecding. — When the decision of a court of inferior ju- 
ri^diclion in a special proceeding, shall be brought before the 
Bupreme court for review, such proceeding shall, for all pur- 



cial procce 
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poses of costSy be deemed an action at issue, on a qoestion of 
law, from the time the same shall be brought into the supreme 
•court, and costs thereon shall be awarded and collected in 
such manner as the court shall direct, according to the nature 
of the case. 

^319. Costs in actions by the people. — In all civil actions 
prosecuted in the nams of the people of this State, by an of- 
ficer duly authorized for that purpose, the people shall be lia- 
ble for costs in the same cases, and to the same extent, as 
private parties. If a private person be joined with the people 
as plaintiff, he shall be liable in the first instance for the de- 
fendant's costs ; which shall not be recovered of the people, 
till after execution issued therefor against such private party 
•and returned unsatisfied. 

^ 320. The same. — In an action prosecuted in the name of 
the people of this State for the recovery of money or property, 
-or to establish a right or claim, for the benefit of any county, 
city, town, village, corporation or person, costs awarded 
against the plaintiff, shall be a charge against the party for 
^hose benefit the action was prosecuted, and not against the 
people. 

^321. Costs against assignee of cause of action afier action 
brought' — In actions, in which the cause of action shall, by 
assignment after the commencement of the action, or in any 
other manner, becofne the property of a person not a party to 
the action, such person shall be liable for the costs, in the 
same manner as if he were a party, and pay ment thereof may 
be enforced by attachment. 

<^ 322. Costs on a settlement. — Upon the settlement, before 
judgment, of any action mentioned in section 304, no greater 
sum shall be demanded from the defendant as costs, than at 
the rates prescribed by that section. 

Where the plaintiff broug[ht a suit upon a note, and before the time to anawer 
expired, the defendant tendered to plaintiff's attorney the amonnt claimed to be due 
on the note — principal and interest — which he refused to receivOi on the ground that 
he was also entitled to %! costs ; held, on a motion by defendant to stay all plaintiff's 
proceedings, and that the note be delivered up, that the plaintiff was entitled to sach 
costs, and that the amount should also have been tendered, in order to hav* made 
such tender of any avail to the defendant. Rockftllow v. Weiderwax, 9 Code Rep., 
3. 3 Pr. R, 382. 

Where a tender ia made, after the creditor has employed an attorney to briof a 
■nit, who has filed a declaration and mailed a copy to the sheriff to ba Mrrad, Ml 
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ve the tame ia senred, it m sufficient for the debtor to tender the amount of the 
t, without odSTering to pay the plaintiflTB costs, especially if the debtor at the time 
naking the tender does not know, and is not iuforroed by the creditor that cosU 
e been incurred. Hull y. Peters, 7 Barb. S. C R., 331. 3 Code Rep., 355. 
A notice of discontinuance, without payment or tender of costs, is a nullity. 
rrMoa ▼. Ide, 3 Code Rep., 27. 

Where two defendants appeared, and defended separately, and each demurred to 
complaint, and both demurrers were allowed, with leave to the plaintiff to amend 
payment of costs, each defendant was held to be entitled to costs as follows i~~ 
ceedinjifs before notice of trial, (^ 00. Subsequent proceedings before trial, f^l 00. 
the trial of the imie of law, $13 00. CoUomb ▼. Caldwell, 1 Code Rep., N. 
41. 



TITLE XL 

Of appeals in civU actions.^ 

LPTBE I. Appeals in general. 

II. Appeals to the court of appeals. 

III. Appeals to the supreme court from an inferior court 

IV. Appeals in the supreme court, and the superior court, and the coart 

of common pleas of the city of New- York, from a single judge to 
the general term, 
y. Appeal to the court of common pleas for the city and county of 
New-York, or to a county court, from an inferior court 



Chapter I. 
Appeals in general. 

man 333. Writs of error abolished, and appeals substituted. 

324. Orders made out of court, how vacated or modified. 

335. Who may appeal. 

336. Parties how deei^ated on appeal. 

337. Appeal how made. 

338. Clerk to transmit papers to appellate court 

339. Intermediate orders afiecting the judgment, may be reviewed on the 

appeal. 

330. Judgment on appeal. 

331. Certain appeals to be within two years. 
333. Other appeals withm thirty dayn. 

^ 323. [271.] Writs of error abolished and appeals substitute 
. — Writs of error in civil actions, as thev have heretofore 
listed, are abolished, and the only mode of reviewing a 

* In all suits commenced before the code, and determined afterwards, the pitrties 
ift govern themselves on appeal as far as may be practicablei by the new ma* 
loery ; bat where that will not answer the purpose the parties are at liberty to re* 
t to the former practice, unless that conree has been plainly forbidden by the leg- 
itare. Per Bronson, Ch. J., in Farmer' 9 Loan and Trtut Co, v. Carroll, 4 Pr. R.» 
1, 213. 
In all sniti commenced before the first of July, 1848, and then pending, a ptrty 
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judgment, or order, io a civil action, shall be that prescribed 
by this title. 

^ 324. [272.] Orders made out of courts how vacated or moi^ 
ified. — An order, made out of court, without notice to the ad- 
verse party, may be vacated or modified, without notice, by 
the judge who made it, or may be vacated or modified on oo- 
tice, in the manner in which other motions are made. 

This section is identical with section 272 of the code of 1848, and while that eods 
was in force, it was held not to apply to injunction orders which conld ooly be va- 
cated or modified pursuant to section 198 of the same code, identical with sectkni 
225 of this code. MilU ▼. Thurtby, 1 Code Rep., 121. This section does not ap- 
ply to an order made out of court yppn notice ; such an order most be regarded as an 
order at special term. Folleit ▼. Weed, 3 Pr. R., 360, 361. 

This section extends to au order to examine a defendant in proeeedinga rappie- 
mentary to an execution. Lindtay ▼. Sherman^ I Code Rep.| N. S., 25. 

§ 326. [273.] Who may appeal. — Any party aggrieved 
may appeal in the cases prescribed in this title. 

§ 326. [274.] Parties how designated on appeal. — The party 
appealing shall be known as the appellant, and the adverse 
party as the respondent. But the title of the action shall not 
be changed in consequence of the appeal. 

This section is said to apply only to the names of the partiea, and not to the naoM 
or style of the court, and therefore in all proceedings on appeal in the conrt of ap- 
peals the papers must be entitled in that court, and not in the court from the deciaion 
of which the appeal is brought. Clickman v. C/tcArman, 1 Code Rep., 98. 

% 327. [276.] Appeal how made. — An appeal must be made 
by the service of a notice in writing on the adverse party, and 
on the clerk, with whom the judgment or order appealed from 
is entered, slating the appeal from the same or some specified 
part thereof.* When a party shall give, in good faith, notice 
of appeal from a judgment or order, and shall omit through 
mistake, to do any* other act necessary to perfect the appeal or 
to stay proceedings, the court may permit an amendment on 
such terms as may be just. 

intendiiifif to move to set aside a nonsuit or verdict, must still make and serve a case 
or bill of exceptions according to the old practice, and found his action thereon. An 
appeal in such cases to the general term according to the provisions of the code, 
cannot be taken. Thompson v. Blanchard, 4 Pr. R., 260. 

See also, Scott v. Beeker, 3 Pr. R., 373. Doty v. Brown, lb., 375. 

Where an appeal had been dismissed with costs, and the costs had not been paid, 
and the appellant entered another appeal, the refipondent moved to stay the proceed- 
ings on the second appeal until the costs of the first were paid, the court granted the 
motion. And per Brousou, Ch. J., two successive appeals in tne same casa hke two 
actions for the same cause, tend to vexation. Dretter v. Brooke, 5 Pr. R., 
75, 76. 
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This •eetion correiponclfl to seotion 275 in the code of 1848. In the eode of 
1848 the section stopped at the point where the atteritk is placed. Upon this sec- 
tion, as it stood in the code of 1848, where a notice of appeal which stated that the 
defendant appealed " from the judgment entered in this action to the general term," 
was objected to, the court, Harris, J., said '* Such a notice is, I thiuk, a sufficient com- 
pliance with the requirement of the code. It was not, I apprehend, intended to re- 
quire that the notice of appeal should be more specific than was required upon ap- 
pealing from a decree or order in Chancery ; and there it was never required that the 
groQuds of appeal should be stated in the notice. It is enough if the notice specify 
what part of the judgment it is intended to review upon the appeal. Wilson v, 
Allen, 3 Pr. R.. 372. 

The appeal is not made until the service of the notice on the clerk. And there- 
fore the notice of appeal must be served as well on the clerk as on the respondent, 
within the times respectively prescribed by sections 331, 332. Westcott v. Piatt, 1 
Code Rep., 100. 

The deposit of a notice of appeal in the post-office on the last day for bringing 
the appeal, and where such notice is not received by the party to whom sent until 
after the time to appeal has expired, is in time, but a like service on the clerk is not 
in time and is irregular ; but the court has power and will in such a case to order that 
the notice be deemed sufficient, so as to give the party the benefit of his appeal. 
Crittendtn v. Adamtj 1 Code Rep., N. S., 21. 

Notice of appeal should be served on the attorney of record in the court below, 
not on the party. 

The service of such notice being a jurisdictional question, the party can take 
advantage of it at any time, if he has not appeared so as to give jurisdiction in the 



Where such service was made upon the party only who had not appeared so as 
to give the court jurisdiction, Held — that the appeal was a nullity. Tripp ▼. De 
Bow, 3 Code Rep., 163. 5 Pr. R, 114. 

See rules of court of appeals in appendix. And Dretter v. Brooktj 2 Code Rep., 
130, and notes to sections 332, 334, and 341. 

§ 328. [276.] Clerk to transmit papers to appellate court. — 
Upon the appeal, allowed by the second and third chapters of 
this title, being perfected, the clerk, with whom the notice of 
appeal is filed, shall, at the expense of the appellant, forthwith 
transmit to the appellate court a certified copy of ihe notice of 
appeal and of the judgment roll. 

A question having arisen as to the order on the calendar of appeals from inferior 
courts, the supreme court in general term at Albany, directed that such cases should 
have priority, from the date of the filing the return of the court below, in analogy 
to the practice of the court of appeals, and to the former practice on writs of error in 
the supreme court. The papers are transmitted to the appellate court, by being 
filed with the clerk of the supreme court in the proper county, and then this court 
has jurisdiction of the case, and from that time the cause should have priority. 2 
Code Rep., 41. 

Where the certified copy of the notice of appeal and judgment roll, omitted the 
word *' copy,** and the name of the clerk, and was objected to on that ground, the 
court permitted an amendment. Lansing v. Russell, 4 Pr. R, 213, and see rules of 
court of appeals in appendix. 

^ 329. [277.] Intermediate orders affecting the judgment may 
he reviewed on the appeal. — Upon an appeal from a judgment, 
the court may review any intermediate order involving the 
inerits, and necessarily affecting the judgment. 

% 330. [278.] Judgment on appeal. — Upon an appeal from 

17 
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a judgment or order, the appellate court may reverse, affirm^ 
or modify ibe judgment or order appealed from in the respect 
mentioned in the notice of appeal, and as to any or all of the 
parties, and may, if necessary or proper, order a new trial. 
When the judgment is reversed or modified, the appellate 
court may make complete restitution of all property and rights 
lost by the erroneous judgment. 

Oo appeal, only such parts of the judipnent as are appealed from, can be le- 
viewed. Keltey v. Wettern^ 2 Coins., 560. 

'^ 331. [279.] Certain appeals to he mthin two years. — The 
appeal allowed by the second and third chapters of this title 
must be taken within two years after the judgment. 

An appeal cannot be taken until after entry of the judgment appealed from, 
Bradley v. Van Zandt, 3 Code Rep., 217. McMahon v. Harrison, 5 Pr. R., 360, 
but it may be taken at any time on the same day that the judgment is entered, and 
in that case the court will not inquire which was first, the entry of the judgment or 
the taking the appeal. Blydenburg v. Cotheal, Jb., 216. 

The code precludes the court from enlarging the time to appeal. RenouU ▼. 
Harris, 2 Code Rep., 71. Eno8 v. Thomai, 5 Pr. R., 361. RoweU ▼. MeCormiek, 
lb; 337, and see Trover v. Silvernail, 2 Code Rep., 96. 

A stay of proceedings on the judgment does not extend the time of appeaL 
RenouU v. Harris, supra, 

§ 332. [280.] Other appeals within thirty days. — ^Tbe ap- 
peal allowed by the fourth chapter of this title, must be taken 
within thirty days after written notice of the judgment or order 
shall have been given to the party appealing. 

See note to preceding section. 

The time for appealing under this section does not begin to run until the judgment 
is entered^ which does not mean entered on the minutes, at the special term, but 
entered in the judgment book and perfected. Bentley v. Jones, 3 Code Rep., 37. 

The judgment cannot be considered as entered sn'xihm the meaning of this section 
until it is perfected. Bentley v. Jones^ 3 Code Rep., 37. The judgment cannot be 
entered until the costs are ascertained, for the costs are to be inserted in the entry 
of judgment, (s. 311.) And until the smount of damages and costs are ascertaired, 
the partv cannot draw the undertaking required by section 335. Harris v. Bennttty 
3 Code Rep., 23. 



Chapter II. 
Appeals to the Court of Appeals. 

SicnoN 333. la what caMs. 

334. On any appeal secnrity most be given to pay costs and damage*, 

not exceeding $250, or deposit made« unless waived. 

335. On judgment for money, security to stay execution. 

336. If judgment be to deliver documents, they must be deposited. 

337. If to execute conveyance, it must be executed and deposited. 

338. Security where judgment is to deliver property, for a sale of mort- 

gaged premises. 

339. Stay of proceedings upon security given. 

340. Undertakings may be in one instrument, or several. 

341. Security to be approved and to justify 

349. Perishable property may be sold, notwithstanding appeal. 
343. Undertaking must be filed. 

§ 333. [282.] In what cases. — An appeal may be taken to 
tbe court of appeals, in the cases mentioned in section 11. 

On the construction which I have given to these statutes (the code and supplement) 
when the matter was decided before the first of July, 1848, the right to a review, 
tile time within which the proceeding must be commenced, and the form of prosecuting 
it from beginning to end, all depend upon the old law. But when the matter is de- 
cided after the first of July, 1848, whether the suit was commenced before or 
after that day, the right to appeal, the time within which the appeal must be taken, 
and the mode of procedure all depend upon the code. A different construction might 

S've an appeal after the 1st of July, 1848i in a case where the right of appeal had 
ten lost by the lapse of time before the code took effect, which could not have been 
intended by the framers of the code, per Brouson, Ch. J., in Mayor, ^c, of New»York 
V. Sehermerhorn, 1 Code Rep., 109. Spalding v. Kingtland, I Code Rep., 110. 
Seldon v. Vermilyay 1 Code Rep., 110. Butler v. Miller, 1 Code Rep., 110. Luke 
V. Gibwn, 3 Pr. R, 420. 

§ 334. [283.] On any appeal security must be given to pay 
costs and damages^ not exceeding $250, or deposit made^ unless 
tvaived. — To render an appeal effectual for any purpose, a 
written undertaking must be executed on the part of the ap- 
pellant, by at least two sureties, to the effect, that the appel- 
lant will pay all costs and damages which may be awarded 
against him on the appeal, not exceeding two hundred and 
fifty dollars; or that sum must be deposited with the clerk, 
with whom the judgment or order was entered, to abide the 
event of the appeal. Such undertaking or deposit may ba 
waived by a written consent on the part of the respondent. 

Where in an action against several defendants who defended separately the jodgt.- 
ment of the court below was that one defendant {Lynet,) recover against the plaintifT 
$3008.78, and that the other defendants reoover against the plaintiff $413.93. — 
There was but one judgment record. The plaintiff appealed to the court of ap^ 
peab, and gave one undertaking to recover the two sums adjudged to thedefendanla, 
and another undertaking to pay all costs and damages which might be awarded 
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against bim on the appeal, not exceeding 0250. On motion to dimniM the appeal 
on the ground that there should have been two undertakiogs in the sum of $250 
each, one to Lynes and one to the other defendants, the court denied the motion, 
and held, That as there was but one judgment, though it was for two aumsa and as 
the appellant had given security for both those sums, and an undertaking for all costs, 
^c, not exceeding $350, there had been a full compliance with the statote. Smith 
V. Lyne$, 4 Pr. R., 209, and see note to section 33*. 

On an appeal from two orders, an undertaking in the sum of $250 is not snfficienti 
but undertaking may be amended. Sehtrmerhorn v. Anderton, 2 Code Rep., 2. 

Where an appellant, from a judgment directing the payment of money, gave an un- 
dertaking to pay the amount of the judgment and *' ail damages awarded against the 
appellant upon the appeal,*' but made no mention of *' eo$t$" it was held on motion 
to dismiss the rppeal, that the undertaking did not comply with the requirement 
of this section, (334,) and that the appeal was not effectual for any purpose. 
Langley v. Warner, 1 Code Rep., 111. 3 Pr. R., 363,364. WiUonv.AUen, 
3 Pr. R.,369. Cau the court allow a new undertaking to be filed nunc pro tune? 
Jb. Such a power was in effect, although not in express terms exercised by the su- 
preme court in Harrit v. Bennett, 3 Code Rep., where, on motion to dismiss an 
appeal for defect in the undertakinsf, the court, Ekimonds, J., ordered a new un- 
dertaking to be filed. See section 339. 

§ 336. [284.] On judgment for money ; security to stay «xe- 
cution. — If the appeal be from a judgment directing the pay- 
ment of money, it shall not stay the execution of the judgment, 
unless a written undertaking be executed on the part of the 
appellant by at least two sureties, to the effect, that if the 
judgment appealed from, or any part thereof, be affirmed, the 
appellant will pay the amount directed to be paid by the 
judgment, or the part of such amount as to which the judgment 
shall be affirmed, if it be affirmed only in part, and all dam- 
ages which shall be awarded against the appellant, upon the 
appeal. 

The undertaking should state the amount of the judgment appealed from. Har' 
ris V. Bennett J 3 C^e Rep., 23. See section 339. 

'^ 336. [286.] If judgment be to deliver documents^ they must 
be deposited. — If the judgment appealed from direct the assign- 
ment or delivery of documents, or personal property, the exe- 
cution of the judgment shall not be stayed by appeal, unless 
the things required to be assigned or delivered, be brought 
into court, or placed in the custody of such officer or receiver 
as the court shall appoint, or unless an undertaking be entered 
into on the part of the appellant, by at least two sureties, and 
in such amount as the court, or a judge thereof, or county judge 
shall direct, to the effect that the appellant will obey the order 
of the appellate court, upon the appeal. 

§ 337. [286.] If to execute conveyance^ it must be executed 
and deposited. — If the judgment appealed from, direct the ex- 
ecution of a conveyance or other instrument, the execution of 
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the judgment shall not be stayed by the appeal, until the in- 
strument shall have been executed and deposited with the 
clerk with whom the judgment is entered, to abide the judg- 
ment of the appellate court. 

^338. [287.] Security y where judgment is to deliver property 
or for a sale of mortgaged premises. — If the judgment appealed 
from direct the sale or delivery of possession of real property, 
the execution of the same shall not be stayed, unless a written 
undertaking be executed on the part of the appellant, with two 
sureties, to the effect that during the possession of such prop- 
erty by the appellant, he will not commit, or suffer to be 
committed, any waste thereon, and that if the judgment be 
affirmed, he will pay the value of the use and occupation of 
the property, from the time of the appeal until the delivery of 
possession thereof, pursuant to the judgment, not exceeding a 
sum to be fixed by a judge of the court by which judgment 
was rendered, and which shall be specified in the undertaking. 
When the judgment is for the sale of mortgaged premises, 
and the payment of a deficiency arising upon the sale, the 
undertaking shall also provide for the payment of such defi- 
ciency. 

On an appeal from a judgment for a sale of mortgaged premises, the appellant gave 
an undertaking pursuant to section 334, and it was held effectual to pennit the ap- 
peal, but not to stay proceedings. Firemen*t Int. Co. of Albany v. Bay, 2 Code 
Rep., 3. See section 339. 

^ 339. [288.] (Amended.) — Stay of proceedings^ upon secu* 
rity given, — Whenever an appeal is perfected, as provided 
by sections 335, 336, 337 and 338, it stays all further pro- 
ceedings in the court below, upon the judgment appealed 
from, or upon the matter embraced therein; but the court 
below may proceed upon any other matter included in the 
action, and not affected by the judgment appealed from. 
And the court below may, in its discretion, dispense with or limit 
the security required by sections three hundred and thirty-Jive^ 
three hundred and thirty-six, and three hundred and thirty-eighty 
when the appellant is an executor, administrator, trustee, or other 
person acting in another^ s right; and may also limit such security 
to an amount not less than fifty thousand dollars, in the cases men* 
tioned in sections three hundred and thirty-six, three hundred and 
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thirty-seven^ and three hundred and thirty-eightf where ii VKmli 
otherwise^ according to those sections^ exceed that suvu 

The amendment ib the addition of the part in itaUe. 

In using the word *' perfected*^ the second rule of the court of appeals follows 
this section of the code, and although there is room for doubt, we think an appeal ii 
"perfected" within the meaning of the code when the proper undertaking, with an 
affidavit of the sureties, has been executed, and notice of the appeal has been served 
on the adverse party, and on the clerk with whom the judgment or order ta entered; 
and the 20 days under rule 2, and the 40 days under rule 7 commence running from 
that time. Thompson ▼. Blanekardf 4 Pr. R., 210. 

§ 340. [289.] Undertakings may be in one instrument or 
several. — The undertakings prescribed by sections 334, 335, 
336, and 338, may be in one instrument or several, at the 
option of the appellant ; and a copy, including the names 
and residence of the sureties, must be served on the adverse 
party, with the notice of appeal, unless a deposit is made as 
provided in section 334, and notice thereof given. 

The court will impose costs for any disregrard of thiff section. Beech v. South' 
worth, 1 Code Rep., 99. 

§ 341. [290.] Security to be apirroved and to justify. — An 
undertaking upon an appeal shall be of no effect, unless it be 
accompanied by the affidavit of the sureties, that they are 
each worth double the amount speciBed therein. The re- 
spondent may, however, except to the sufficiency of the sure- 
ties, within ten days after notice of the appeal ; and unless 
they or other sureties justify before a judge of the court be- 
low, or a county judge, as prescribed by sections 196 and 
196, within ten days thereafter, the appeal shall be regarded 
as if no undertaking had been given. The justification shall 
be upon a notice of not less than five days. 

This section is substituted Tor section 290 in the code of 1848. The code of 
1848, instead of requiring the undertaking to be accompanied by an affidavit of the 
sureties, required it to be approved by a judge, and il was held in one reported case 
that it was not essential to the validity of an undertaking, that it be proved or ac- 
knowledged ; all thai the code required was that it should be approved by a justice 
of the court, or county judge. Nor was it necessary, in the first instance, that the 
sureties should justify. Wilton v. AUertj 3 Pr. R., 363. But in another case under 
the code of 1848, it was held that the undertaking must be acknowledged. Beech v. 
Southworth, 1 Code Rep., 99. And the supreme court in the first judicial district, 
made a rule never to receive or allow to be filed any undertaking under the code, un- 
less the same was duly proved or acknowledged in the manner prescribed by law for 
the proof or acknowledgment of deeds of real estate, 1 Code Rep., 79, and the same 
is now provided for by the 76th rule of the rules of the supreme court of 1849. 

Where the notice of justifying is served by mail, it must be double time, or ten 
days. Dresser v. Brooke, 5 Pr. R., 75, 76. — Thus where the respoudent on the 7th of 
June served by mail a notice of exception, which was received by the appellant on 
the 10th of June, the appellant on the same day (the 10th) gave notice by mail that 
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4bit Boretiet would jaitify on the 17th, and theturetiM did joitify on that day. Tho 
-ooart oo motion, held, that the reapondent was irregular, but on {[round being shown 
therefor, extended the time for the anretiee to jnttify. 

The sureties need only justify to double the amount of the judgment Rich ▼. 

Beektnan, 2 Code Rep., 63. The affidavit may be filed nunc pro tune, lb. The ex- 

'Ception should be to the **sureties," not to the undertaking. Young ▼. Colby, t6., 68. 

§ 342. [291.] Perishable property may be soldi notwithstand" 
ing appeal. — In the cases not provided for in sections 335, 
336, 337, 338, and 339, the perfecting of an appeal, by giv- 
ing the undertaking mentioned in section 334, shall stay pro- 
ceedings in the court below, upon the judgment appealed 
from, except, that where it directs the sale of perishable prop- 
erty, the court below may order the property to be sold, and 
the proceeds thereof to be deposited or invested, to abide the 
judgment of the appellate court. 

Where a surrogate decree is appealed from to the supreme court, and the decision 
of the supreme court is appealed from to the court of appeals, the surrogate's court is 
the court below, within the meaning of this section. Anon, 3 Code Rep., 69. 

§ 343. [292.] Undertaking must be filed. — The undertak- 
ing must be filed with the clerk, with whom the judgment or 
order appealed from was entered. 



Chapter III. 
Appeal to the Supreme Court from an inferior Court. 

SscTioif 344. In what cases. 

345. Security must be given as upon appeal to the court of appeals. 

346. Appeal, where heard. 

347. Judgment on appeal where entered and docketed. 

§ 344. [293.] In what cases. — An appeal may be taken to 
the supreme court, from the judgment rendered by a county 
court, or by the mayors' courts, or the recorders' courts of 
cities. But no appeal shall be allowed from a judgment of a 
county court in a case arising in a justice's court, unless the 
party desiring to appeal, shall, within thirty days after notice 
of the judgment, present to a judge of the supreme court the 
return of the justice, or a copy thereof, with the decision of 
the county court, and obtain from such judge a certificate 
that he has examined the case, and in his opinion an appeal 
to the supreme court should be allowed. 

The provision respecting appeals in cases arising in justices' courts resembles 
▼ery clooely a provision in laws of 1836, cap. 526, p. 794, and under that statnte it 
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teB Botice be accYed en him. 

It aecna the appeal vovld be a notlHy if thia certificate were firen after the ex- 
piratioB of the thirty daya, and that the defect would not be eared by the leapondeBt 
morinf to cfiamiH ihe appeal. Seym^mr t. Jmddt S Coma., 464. 

1b respect la cbbkb arifinatiof ia a jaatice*s coart, the sapreme coart has merely 
aa appellate jariadjctioB. It caa only reTiew aad correct the decinona of the oooaty 
eoort actoally made, after a hearing of both partiea. 

It baa BO power to review a jadgmeat readered in the coonty eonrt by defiulL 
Dmr ▼. Brr^e. 5 Pr. R., 323. 

No appeal can be takea to the anpreme court ftom the order of the coonty eovt 
reveniBf the jadpnent of a joatice of the peace, where the county court haa ordered 
a new tnaJ, lor the reaaoa that the coooty eoort doea aoC fire aay fiaal jodgneatt 
aad there ia bo proriaioa for the eotry of a judgment in anch a case in the county 
court, ^aaeff ▼. HmrkneaM, 3 Code Bep., 100. And see supreme court rule 3S. 

^ 345. [294.] Security must be giten^ a$ upon appeal to- 
court of appeals. — Security must be given upon such appeal^ 
in the same manner, and to the same extent, as upon an ap- 
peal to the court of appeals. 

^ 346. [295.] Appeaby trhere heard. — Appeals in the su- 
preme court shall be heard at a general term, either in the dis* 
Irict embracing the county where the judgment or order ap- 
pealed from was entered, or in a county adjoining that county, 
except that where the judgment or order was entered in the 
city and county of New-York, the appeal shall be beard in 
the first district. 

An appeal from a surrogate's court, admitting, or refusing to admit, a will to pre- 
baie, should, in the first instance, be heard at geueral term. Watti v. Aikin^ 4 Plr. 
R., 439. 

§ 347. [296.] Judgment on appeal, where entered and dock' 
eted. — Judgment upon the appeal shall be entered and dock- 
eted with the clerk in whose oflBce the judgment roll is filed. 
When the appeal is heard in a county other than that where 
the judgment roll is filed, oris not from a judgment of a county 
court, the judgment upon the appeal shall be certified to the 
clerk wiih whom the roll is filed, to be there entered and 
docketed. 



Chapter IV. 

Appeals in the supreme courts and the superior court and court 
of common pleas of the city ofNew-York^from a single judge^ 
to the general term. 

SiCTiON 348. AppealB from circuits and special terms to same court in general 

term. Security on appeal. 

349. Orders by a single judge, may be appealed from in certain cases. 

350. Orders at chambers to be entered before appeal. 

§ 848. [297.] (Amended.) — Appeals from circuit and spe^ 
cud term to same court in general term.— Security on appeal- 
In the supreme court, the superior court of the city of New- 
York, and the court of common pleas for the city and county 
of New- York, an appeal may be taken to the general term 
from a judgment entered upon the report of the referees or 
the direction of a single judge of the same court, in all cases. 
Such an appeal, however, does not stay the proceedings, un- 
less the court, or a judge thereof, so order, which order may 
be made upon such terms, as to security or otherwise, as may 
be just, such security not to exceed the amount required on 
an appeal to the court of appeals. In the supreme court the 
appeal must be heard in the same manner as if it were an 
appeal from an inferior court. 

The section, before amendment, was as follows : 

In the supreme court, the superior court of the city of New-York, and the coort 
of common pleas for the city and county of Mew-York, an appeal upon the law 
may be taken to the general term, from a judgment eutered upon the direction of 
a single judge of the same court. Security must be given upon such appeal, in the 
same manner as upon an appeal to the court of appeals. In the supreme court, 
the appeal shall be heard in the same manner as if it were an appeal from an in- 
ferior court 

See Supreme Court Rule, 30. 

This section, before amendment, was limited to appeals upon matters of law. 
Vrox V. Oakley, 2 C. R., 83. 

An appeal would not, under code of 1849, lie, in the first instance to the general 
term, on a case containing questions of fact alone. Application had to be made, in 
the first instance, at the special term. Collint v. Alb. ^ Sch. R. R. Co, 5 Pr. 
R., 4S5 ; Hastinsa v. McKinley, 3 Code Rep., 10. 

In Jonet V, Kip, 1 Code Rep., 119, the New*York common pleas held, that 
there could be no appeal from a judgment entered for want of an answer ; but in 
Raynor ▼. Clark, 3 Code Rep., 230, the supreme court held, that an appeal might 
be taken from such a judgment, on the ground that the complaint did not state 
feets sufficient to constitute a cause of action. 

^349. [299] (Amended.) — Orders by a single judge ma}^ 
he appealed from in certain cases. — An appeal may in like man- 
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ner, and within the same time, be taken from an order made 
at a special term, or by a single judge of the same court, or a 
county or special county judge, in any stage of the action, in- 
cluding proceedings supplementary to the execution, and may 
be thereupon reviewed in the following cases : 

1. When the order grants or refuses a provisional remedy ; 
or grants, refuses, or dissolves an injunction ; 

2. When it grants or refuses a new trial, or when it sus- 
tains or overrules a demurrer ; 

3. When it involves the merits of the action, or some part 
thereof ; 

4. When the order in effect determines the action, and 
prevents a judgment from which an appeal may be taken ; 

5. When the order is made, upon a summary application 
in an action after judgment, and affects a substantial right 

This Bection, before amendment wai as follows : 

An appeal may, in like manner, and within the same time, be taken from an 
order maide by a single judge of the same court, and may be thereupon renewed, 
in the following cases : 

1. When the order grants or refuses a provisional remedy. 

2. When it involves the merits of the action, or some part thereof. 

3. When the order decides a question of practice which in effect determines the 
action without a trial, or precludes an appeal. 

4. When the order is made, upon a summary application in an action after 
judgment, and affects a substantial right. 

The justices of the second judicial district, took into consideration the qnettion ai 
to what cases are appealable under this section, with a view to settle the practice 
in that district, and stated as their conclusions: 

*' In the first place we are of opinion, that this section relates only to appeab 
from * orders aod judgments in civil actions.* This is apparent, as well from the 
language of the section, as the language of section 323, which is the first eection of 
the title, and declares that ' the only mode of reviewing a judgment or order, in a 
civil action, shall be that prescribed by this title ;' and section 8, which awgns the 
second part of the code < to civil actions commenced in the courts of this State,' &c 

'' It follows from this view, that appeals in special proceediogs are not re|ralated 
by section 349, but depend upon the pre-existing laws and practice. 

'* Consequently, where the proceeding is of an equitable nature, such as, under 
the former practice, would have come within the cognizance of a vice-chancellor, 
and was subject to appeal to the chancellor, in such cases an appeal now lies from 
a decision of a single justice to this court at a general term. This of course in- 
cludes the applications in regard to the removal of trustees, or the disposition of trust 
estates which have been before us. 

But where the special proceeding is of such a nature as not to fall within the 
jurisdiction of the former court of chancery, then, as a general rule^ no appeal liea 
to the genera] term from the decision of the special term. The exceptions are where 
such appeal may be expressly given by statute, or existed according to the former 
practice of the supreme court. This rule is analogous to the rule Tormerly pre- 
vailing in the court of chancery and the supreme court, the powers of which are 
transferred to this court by the constitution and judiciary act of 1847. 

The New- York common pleas have mado rules having reference to the review 
of decisions of motions by a single judge. See, rules in appendix. 

No appeal lies from the decision of a judge in granting or refusing an ex parU 
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easet where a jad^ had beeo called apoa to exercise a seand diaoratHm m aeUIraf 
the eqoitiee of the parties, ia regard to some interlocotory matter, thus reverriof ttt 
the previous theory and practice of oar courts. A better legal definition I appie- 
bend, would be, to consider it as meaning the combined questions of law and of fut 
presented by the pleadings in the cas«). This, however, although perhaps the bat 
general definition that can be given, is obviously defective, and will hardly do io the 
preaeut case, as will hereafter appear. Again : The precise meaning of the wovd 
<* involve,*' in this sentence, presents a difficulty scarcely less embarraasing. If 
considered as it might be, without doing violeuce to language, as aynonymons with 
the word effect, then it is apparent that the provision is a very broad one, giving a 
right of appeal in many cases where it never existed before ; as it coold easily be 
shown that many orders upon a mere matter of practice, or such aa rest entuely 
upon the discretion or favor of the court, would have an effect more or leas, upon 
the ultimate disposition or issues in the case ; as for instance, an order opening a de- 
fault regularly taken. 

Oil the other hand, if we give to the word *' involve " its more exact and litsrtl 
signification, as synonymous with comprise or embrace, the provision becomes ex- 
tremely restricted and confined, and would have, if we adhere to the definition of the 
word *^ merits ** given above, scarcely any practical operation whatever, aa in that view 
it would only reach those few cases in which the order embraced, that ia, dispoaed 
of, aome part of the questions of law or of fact, presented by the pleadinga in the 
cause. To make the provision in question, therefore, accord at all with thoae no- 
tions which long experience and the practice of courts have heretofore settled aa joat 
and proper, it is obvious that some signification must be given to one or the other of 
the terms referred to, more or less variant from ita moat common and natural im- 
port. 

The word merits, as a legal term, having acquired no preeiae technical noeaning, 
clearly admits of some latitude of interpretation. Let it be anderstood, therefore, 
in the sections of the statute under review, as meaning '* the strict legal rights of the* 
parties, aa contradistinguished from the mere questions of practice which every 
court regulates for itself, and from all matters which depend upon the discretion or 
favor of the court,'* and we have not only a ratiooal but an exact and well defined 
construction of the provision in question. It would then give an appeal from eve- 
ry order which involved, that is, passed upon and determined any positive legal right 
of either party, and deny it in all other cases. This is the construction which will 
inevitably be geaeraliy given in practice to this provision ; and by adopting it as the 
true interpretation of the language, much fluctuation in the decisions of our courts 
in regard to appeals from this cUss of orders, may, it is believed, be avoided. Per 
Selden, J., in St. John v. Wett, 4 Pr. R., 331. 

§ 350. [300.] Orders at chambers, to be entered^ before ap^ 
peal. — The last section shall include an order made out of 
court upon notice ; but in such case the order must be first 
entered with the clerk. And for the purpose of an appeal, any 
party, affected by such order, may require it to be entered 
with the clerk, and it shall be entered accordingly. 



This section is identical with section 300 of the code of 1848. Under that 
tion it was held, that orders granted by a justice at chambers ex Porte under _ 
tion 405, [366,] need not be entered with the clerk. Savage v. Keleyea^ 3 How. 
Pr. R , 276. 1 Code Rep., 42. But upon motions made upon notice under aec- 
tiou 401, [360,] the affidavits, &.C., used on the motion must be filed with the clerk 
of the county where the venue is laid. lb.\ and Nicholson v. Dunham, I Code 
Rep., 119. Or if the place of trial has been changed, then with the clerk of the 
county to which the other papers in the cause are transferred. Jb, And the order 
or decision in such cases must be eutered with the clerk of the county in which 
the papers are filed. 76. It is the duty of the respective attorneys to file the pa* 
pers used by them on such motion, and of the prevailing party to see that the onler 
is entered conformably to the decision. lb. An order improperly entered will ba 
struck out, on motion. Bedell v. Powell, 3 Code Rep., 61. 



Chapter V.* 

Appeal to the court of common pleas for the city and county of 
NeW'Yorky or to a county courts from an inferior court. 

SscTiON 351. Existing laws repealed, and this chapter substituted. 

332. By what courts judgments to be reviewed. 

353. Appeal when to be taken. 

354. Copy affidavit and notice of appeal to be served, and costs paid. 

355. Security to stay execution. 

356. Form of undertaking. 

357. Execution how stayed. 

358. In case of death of justice, undertaking to be filed. 

359. Counter affidavits allowed, and when and how served. 

360. Return when and how made, and compelled. 

361. How made if justice be out of office. 

362. Further return may be ordered. 

363. Justice dead, insane, or absent from State. 

364. Hearing upon return. Dismissing appeal, if not brought on. 

365. To be beard on original papers. 

366. Judgment how given. 

367. Judgment roll. 

368. Costs, how awarded. 

369. Ordering restitution. 

370. Setting off costs and recovery. 

371. The costs on appeal. 

^ 351. [301.] Existing laws repealed^ and this chapter sub* 
stituted. — All statutes, now in force, providing for the review 
of judgments in civil cases, rendered by courts of justices of 
the peace, by the marine court of the citj' of New-York, by 
the justices' courts in the city of New- York, by the municipal 
court of the city of Brooklyn, and by the justices' courts of 
cities, and regulating the practice in relation to such review, 
are repealed ; and hereafter, the only mode of reviewing such 
judgments shall be an appeal, as prescribed by this chapter. 

The appeal given by this chapter is a mere substitute for the certiorari to bring 
np the judgment for review. Whitney v. Bnyard, 2 Sand. S. C R., 634. And 
the only mmie of recovering a judgment rendered in a justice's court is that prescri- 
bed by the code, and if the provisions of the code are not complied with the appel- 
late court has no jurisdiction. TuUock v. Bradshaw, 1 Code Rep., 53. Thompson 
T. Hopper, Ih., 103. And see 2 Code Rep., 118. 3 Barb. S. C. R., 609. Ex parte 
Christie, 4 Cow., 80, and note to section 354. 

§ 352. [302.] By what courts judgments to he reviewed. — 

*The provisions of this chapter do not repeal section 31 of the Judiciary Act of 
1847. (Laws of 1847, p. 638.) And where an appeal is pursuant to this section 
made to the supreme court, the proceedings throughout are to be the same as if the 
appeal had remained in the county court. Taylor v. Seeley, 3 Code Rep., 84. 
And eee note to section 37 1. 
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When the judgment shall have been rendered by the mariDe 
court of the city of New- York, or by a justice's court in that 
city» the appeal shall be to the court of common pleas for the 
city and county of New- York ; and when rendered by any 
of the other courts enumerated in the last section, to the county 
court of the county where the judgment was rendered. 

^353. [303.] (Amended.) — Appeal when to be taken. — ^The 
appellant shall, within twenty days after the judgment, make, 
or cause to be made, an affidavit, stating the substance of the 
testimony and proceeding before the court below, and the 
grounds upon which the appeal is founded, ff the juig' 
ment is rendered upon process not personally served^ and (Ae 
defendant did not appear ^ he shall have twenty days^ q/ier per- 
sonal notice of the judgment j to make and serve the affidavit and 
notice of appeal provided for in this and the next section. 

The ameDdmeni is in italic. 

This section, before amendment, was identical with 1001100 303 of the code of 
1848, and upon that section, in a case where the appellant's affidaTit stated the pfo- 
ceedin^ and testimony in the court below, but did not specify any particalar gnmnd 
of appeal, the court dismissed the appeal, and said, " the appellant must pat hii 
finger on the point relied upon, or distinctly inform his adversary on what groand he 
alleges there is error in the judgment." Williama v. Cunninghamj 2 Sand. S. C 
R., 632. And see, Thompson v. Hopper, 1 Code Rep., 103. 

And where the appellant^s affidavit set forth various objections, as having been 
taken at the trial and overruled, but did not state the grounds on which the petty 
appealed, the court dismissed the appeal because of this omission. Sullivan ▼. Mc» 
Donald, 2 Sand. S. C. R., 632, in note. 

Where an appeal was on the ground that judgment had been entered for the 
plaintiff for an amount greater than the sum demanded by the summons, the court 
said, '* An objection to the entire appeal is taken, on the ground that the affidavit on 
which the appeal is founded omits to set forth the substance of the testimony in the 
court below. This objection should have been taken bv a motion to dismiss the appeal 
and not upon the argument. We think, also, the objection unfounded. Where the 
appellant relies upon any point arising on the testimony, he must undoubtedly set 
forth its substance. But where his whole reliance is upon an error which does not 
grow out of the testimony, and which no possible state of the evidence could remedy, 
it cannot be necessary for him, in addition to such point, to set forth the evidence. 
The statute, in its true construction, requires the appellant to state the substance of 
the proceedings, where the alleged error consists in them, and the testimony, where 
the latter bears on the question sought to be presented to the appellate court. It does 
not require both, when the error is founded solely upon the one or the other. Par^ 
tridge v. Thayer, 2 Sand. S. C. R., 227. 

And it was held, in one case decided under the code of 1848, that the omittbf 
to aver, in an affidavit on appeal, that the affidavit contains a statement of the rab- 
stance of the testimony and proceedings before the justice, is not fatal to the appeal. 
The respondent, if dissatisfied, should serve a counter affidavit, and that, unless he 
do so, he cannot object that there is any misstatement or omission in the appellant's 
affidavit. lb. Mulford v. Decker, 1 Code Rep., 71. 

But the affidavit must state the judgment appealed from. Davit v. Lounsbury, 
1 Code Rep., 71. 

364. [304.] (Amended.) — Copy of affidavit and notice of ap^ 
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feal to he $erved and cosU paid. — The affidavit and a notice of 
appeal must, within the same time, be served on the justice and 
a notice of the appeal on the respondent, personally or by leav*^ 
ing it at his residence, with some person of suitable age and 
discretion, or in case the respondent is not a resident of the 
county, in the same manner on the attorney or agent, if any, 
who is a resident of such city or county, who appeared for 
him on the trial ; and the appellant must, at the time of the 
service of the notice of appeal on the justice, pay to him the 
costs of the action included in the judgment, together with 
two dollars costs of the return, which shall be restored to him 
in case the judgment is reversed and be included in the judg- 
ment, for costs on reversal. 

ThiB section, prior to amendment, was us follows : 

A copy of the affidavit, and a notice of appeal, shall, within the same time, be 
serred on the jastioe and on the respondent, if he be a resident of the city or coanty» 
personally, or by leaving it at his residence with some person of suitable age and 
discretion, or if he be not a resident, on the attorney or agent, if any, who is a resi- 
dent of sooh city or county, who appeared for him on the trial. 

This section, before amendment, was identical, so far as it goes, with section 304 
of the code of 1848, and under that code, where the notice of appeal was served on 
the respondent's attorney, on motion to dismiss the appeal, on the ground that the 
notice, &c., was not served on the respondent, it appeared by the appellant's affidavit 
that ** he used great diligence to make the service on the respondent, that he called 
at the residence of the respondent, in the city of New-York, and could not find her 
there, was referred to another house, where, it was said, she was gone to service, and 
on calling there, was told they did not know where she was, and finally, that she 
eonld not be found," the court held this insufficient to show that the respondent was 
not a resident of the city of New-York, and dismissed the appeal. Duffy v. Morgan, 
2fiand. S. C.R., 631. 

And where, under the same code, within twenty days after judgment for the 
plaintiff, in a justice's court, the defendant served an affidavit and bond, pursuant to 
the requirements of the revised statutes, and (he plaintiff disregarded the defendant's 
proceeding, and issued execution, the court, on the defendant's motion to set aside the 
ezeeotion, held, that no appeal was pending, and as more than twenty days had 
elapiied since the rendition of the judgment, the defendant could have no relief. 
Purdy ▼. Harrison, 1 Code Rep., 54. 

§ 366. [305.] Security to stay execution. If the appellant 
desire a stay of execution of the judgment, he shall give se- 
curity as provided in the next section. 

§ 366. [306.] Form of undertaking. The security shall 
be a written undertaking, executed by one or more sufficient 
sureties, approved by the county judge, or by the court below, 
to the effect that if judgment be rendered against the appel- 
lant, and execution thereon be returned unsatisfied, in whole 
or in part, the sureties will pay the amount unsatisfied. 

^ 367. [307.] Execution^ how stayed. The delivery of the 
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undertaking to the court below shall stay the issuing of exe- 
cution ; or if it have been issued, the service of a copy of the 
undertaking, certified by the court below, upon the officer 
holding the execution, shall stay further proceedings thereon. 
<^ 358. [308.] In case of death of justice, undertaking to k 
jlled. — Where, by reason of the death of a justice of the 
peace, or his removal from the county, or any other cause, 
the undertaking on the appeal cannot be delivered to him, it 
shall be filed with the clerk of the appellate court, and notice 
thereof given to the respondent, or his attorney, or agent, as 
provided in section three hundred and fifty-four, it shall, 
thereupon, have the same effect asif delivered to the justice. 

^ 359. [309.] Counter affidavits allowed^ and when and how 
served. — When the affidavit and notice of appeal shall have 
been served, the respondent may supply or correct material 
omissions or misstatements therein, by an affidavit on his part, 
a copy of which shall be served on the justice, and also on the 
attorney, if any, who prosecutes the appeal, or if there be none, 
on the appellant, within ten days after receiving notice of the 
appeal. 

^360. [311.] Return, when and how made and compelled.'^ 
The court below shall, thereupon, after ten days, and within 
thirty days after service of the notice of appeal, make a return 
to the appellate court of the testimony, proceedings and judg- 
ment, and file the same, with the affidavits, in the appellate 
court, and may be compelled to do so by attachment. But 
no justice of the peace shall be bound to make a return, unless 
the fee prescribed by the last section of this chapter be paid 
on service of the notice of appeal. 

If this fee be not paid on service of notice of appeal, the right of appeal is loit. 
Van Heusen v. Kirkpatrickt 5 Pr. R., 422. 

In McCafferiy v. Kelly, (2 Sandf. S. C. R , 637,) an appeal from Uie mariDe 
court, on the cause being called for argument, it appeared that the affidavits wen 
conflicting, and that the return set forth only the testimony in respect of which the 
parties differed in their affidavits ; it was held, that the return must contain all the 
testimony, as the court can look solely at the return, and as the return was defectivei 
the parties must call for a further return, and a further return was ordered. 

On an appeal from a justice's court, the return of the justice must state the 
whole of the proceedings in the court below. Belshaio v. Co/i>, 3 Code Rep., 184. 
But a judgment will not be reversed, for a defect in the return. Klenck v. DeForest, 
ib., 185. 

^ 361. [312.] How mnde if justice he out of office. — When 
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a justice of the peace, by whom a judgment appealed from 
was rendered, shall have gone out of oflBce before a return is 
ordered, he shall nevertheless make a return in the same man- 
ner, and with the like effect, as if he were still in ofBce. 

§ 362. [313.] Further return may be ordered. — If the return 
be defective, the appellate court may direct a further or 
amended return as often as may be necessary, and may com- 
pel a compliance with its order, by attachment. 

S«e» note to seotion 360. 

§ 363. [314.] If justice be dead, insane, or absent. — If a jus- 
tice of the peace whose judgment is appealed from, shall die, 
become insane, or remove from the State, the appellate court 
may examine witnesses on oath, to the facts and circumstances 
of the trial or judgment, and determine the appeal, as if the 
facts had been returned by the justice. If he shall have re- 
moved to another county within the State, the appellate court 
may compel him to make the return, as if he were still within 
the county where the judgment was rendered. 

See Peek ▼. Foot, 4 Pr. R., 435. 

^ 364. [316.] Hearing upon return. — Dismissing appeal if 
not brought on. — If a return be made, the appeal may be 
brought to a hearing at a general term of the appellate court, 
upon a notice by either party of not less than eight days. It shall 
be placed upon the calendar and continue thereon without 
further notice, until finally disposed of; but if neither party 
bring it to a hearing before the end of the second term, the 
court shall dismiss the appeal, unless it continue the same, by 
special order, for cause shown. 

Under the code of 1848 the appeal given by this chapter in cases arising in the 
city of New- York, was to the saperior court of that city, and it was there held that 
the appellate court would not f^vre a judgment of roFersal if the respondent failed to 
appear, without first inventigating the merits of the cue ; but where the respondent 
alone appeared, the judgment would be affirmed as of course. Bellamy v. Alexander, 
1 Code Rep.^ 64. Oeraghty ▼. Malone, 1 Code Rep., 94. It was afterwards decid- 
ed that the judgment appealed from will be reversed by default if the respondent do 
not appear to argue the appeal. Whitney v. Bayard^ 2 Sand. S. C. R. , 634. 

^ 365. [316.] To be heard on original papers. — The ap- 
peal shall be heard on the original papers ; and no copy thereof 
need be furnished for the use of the court. 

% 366. [317.] (Amended.) — Judgment on appeal. — Upon 
the hearing of the appeal, the appellate court shall give judg- 

18 
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ment according to the justice of the case, without r^[ard to 
technical errors and defects which do not affect the merits. In 
giving judgment, the court may affirm or reverse the judgment 
of the court below, io whole or in part, and as to any or all the 
parties, and for errors of law or fact.* If the appeal is found- 
ed on an error in fact in the proceedings, not affecting the 
merits of the action, and not within the knowledge of the jus- 
tice, the court may determine the alleged error in fact on affi- 
davits, and may in its discretion inquire into and determine 
the same upon examinations of the witnesess. If the defendant 
failed to appear before the justice, and it is shown by the affi- 
davits served, or otherwise, that manifest injustice has been 
done, and the defendant satisfactorily excuses his default, the 
court may in its discretion, set aside or suspend the judgment, 
and order a new trial before the same or any other justice, at 
such time and place, and on such terms as the court may deem 
proper. The parties must appear befcire the justice according 
to the order of the court, and the same proceedings must there- 
upon be had in the action, as on the return of a summons 
personally served. 

Before amendment the section ended where the aBlerisk is placed. The aectioa 
before amendment was identical with seoiion 317 of the code of 1848» apoo which 
in a case where the summons claimed only $50, and the plaintiiT io the abeence of 
the defendant took jud^ent for 091, on appeal from such judgment it was alleged 
that only 9^0 was claimed by the inadvertence of the clerk of the court, and that the 
court ander this section would rectify the error, the court said the difficulty is tbit 
we cannot kuow what are the merits of the case beyond the $50. The defeodanti 
had no opportunity to be heard in their defence as to the surplus beyond that sam. 
We can see there was no defence to the extent of $50, but beyond that we have no 
information. The appeal was allowed. Partridge v. Thayer, 3 Sand. S. C R.i 
227. 

Although the appellate court will not weigh the evidence below so as to reverie, 
if it merely preponderates against the judgment, yet a material defect of proof is fatal 
to the judgment. Carter v. Dallimore, 2 Sand. S. C. R., 222. 

^ 3G7. [318.] Judgment roll. — To every judgment upon 
an appeal there shall be annexed the aflSdavits or return on 
which it was heard, which shall be filed with the clerk of the 
court, and shall constitute thejudgment roll. 

§ 3G8. [321.] Costs, how aioarded. — If the judgment be 
unirmed, costs shall be awarded to the respondent. If it be 
reversed, costs shall be awarded to the appellant. If it be 
affirmed in part, the costs, or such part as to the court shall 
seem just, may be awarded to either party. 
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§ 369. [332.] Ordering restitution, — If the judgment below, 
or any part thereof, be collected, and the judgment be after- 
wards reversed, the appellate court shall order the amount 
collected to be restored with interest from the time of collec- 
tion. The order may be obtained upon proof of the facts 
made at or after the hearing, upon a previous notice of six 
days. 

Where a jad^ent of the court below has been paid before writ of error broagbt, 
bat not Batitned of record; on revereal thereof, the plaintiff in error cannot enter a 
miggettion and award restitution of payment iti his record of reversal, without leave 
of the court. 

It is otherwise where the judgment below is satisfied of record. There the evi- 
deaee of payment comes up with the record, and restitution is a matter of coarse. 
Sheridan v. Mann, 5 Pr. R., 201, 3 Code Rep., 213. 

§ 370. [323.] Setting off costs and recovery, — If, upon an 
appeal, a recovery be had by one party, and costs be awarded 
to the other, the appellate court shall set o£f the one against 
the other, and render judgment for the balance. 

§371. [324.] (Amended.) — The costs on appeal. — The fol- 
lowing fees and costs, and no other except fees of officers 
and disbursements, shall be allowed on appeals : 

To the appellant, on reversal, fifteen dollars. 

To the respondent, on affirmance, twelve dollars. 

To a justice of the peace for his return, two dollars. 

If the judgment appealed from be reversed in part, and 
affirmed as to the residue, the amount of costs allowed to either 
party shall be such sum as the appellate court may award, 
not exceeding ten dollars. 

If the appeal be dismissed for want of prosecution, as pro- 
vided by section 364, no costs shall be allowed to either party. 

Tha ameodment to tbti section is the allowance o( Iwc dollars instead otamt doU 
isr to a justice of the peace for his retoro. 

Where an appeal from a jodeoMnt rendered by a jartiee of the peace* is beanl 
by the sapreme court, because of the inoompeteoey of the eoojity jiulf e to hear ihm 
appeal, the svcoeasfal party will recover the aame costs as if the appeal had beeo de- 
cided by the coaoty jod^. He m not in saeb case ettUtled to Ui the aame amofMl 
of coots aaoD an appeal £rom a jadfment of a county coart. TayUt w. SeeUy, 3 C. 

1C«, Ov. 

Ob brinfiDi; an appeal trom a josiiee^s coart, to the eovaty jodfo, the payiMot 
of the lee of the jastiee for makitt|r the return to the appeal, most be made at the 
tune of the serriee of the notice of appeal. It is i^oond for dismiswDf tite appaal. 
where tha retara is not made in coMoqaeaee of the noO'paymeut of §meh foe. And 
the joatiee eaaaot be compelled to make the reCiarB ludeas the foe be paid al the time 
aotiee of appeal ■ aervad. Van iieuaen r, KtrkfoirUk, i Ff. ft., 4ia. 



TITLE XII. 

Of the miscellaneous proceedings, in civil actions^ and general 

provisions. 

Cbaptbr I. Submitting a controversy without action. 

II. Proceedings against joint debtors, heirs, legatees, devisees, and tMi* 

ants holding under a judgment debtor. 

IIL Confession of judgment without action. 

IV. Offers of the defendant, to compromise the whole or a part of the 

action. 

V. Admission or inspection of writings. 

VI. Examination of parties. 

VII. Examination of witnesses. 

VIII. Motions and orders. 

IX. Entitling affidavits. 

X. Computation of time. 

XI. Notices, and filing and service of papers. 

XII. Duties of sherifi and coroners. 

XIII. Accountability of guardians. 

XIV. Powers of referees. 
XV. Miscellaneous provisions. 



Chapter I. 

Submitting a controversy , without action. 

Section 372. Controversy how submitted without action. 

373. Judgment on, as in other cases, but without costs. 

374. Judgment may be enforced, or appealed from, as in an action. 

§ 372. [326.] Controversy f how submitted without action, — 
Parties to a question in difference, which might be the sub- 
ject of a civil action, may, without action, agree upon a case 
containing the facts upon which the controversy depends, and 
present a submission of the same, to any court which would 
have jurisdiction, if an action had been brought. But it 
must appear by affidavit, that the controversy is real, and 
the proceeding in good faith, to determine the rights of the 
parties. The court shall thereupon hear and determine the 
case, at a general term, and render judgment thereon, as if an 
action were depending. 

See rale 32, of supreme court rales. 

§ 373. [326.] Judgment on, as in other cases but without costs* 
Judgment shall be entered in the judgment book, as in 



285 

other cases, but without costs, for any proceeding prior to no- 
tice of trial. The case, the submission, and a copy of the 
judgment shall constitute the judgment roll. 

§ 374. [327.] Judgment may be enforced or appealed from^ 
as in an action. — The judgment may be enforced in the same 
manner, as if it bad been rendered in an action, and shall be 
subject to appeal in like manner. 

Chapter II. 

Proceedings against joint debtors^ heirs, devisees, legatees, and 
tenants holding under a judgment debtor. 

SscnoN 375. Parties not summoned in action on joint contract, may be summoned 

alter judgment. 

376. If judgment debtor die, his representatives may be sommoned. 

377. Form of summons. 

378. To be accompanied by affidavit of amount due. 

379. Party summoned may answer and defend. 

380. Subsequent pleadings and proceedings same as in an action. 

381. Answer and reply to be verified as in an action. 

§ 375. [328.] Parties not summoned in action on joint con^ 
tract, may be summoned after judgment, — When a judgment 
shall be recovered against one or more of several persons, 
jointly indebted upon a contract, by proceeding as provided 
in section 136, those who were not originally summoned to 
answer the complaint, may be summoned to show cause why 
they should not be bound by the judgment, in the same man* 
ner as if they had been originally summoned. 

§ 376. [329.] If judgment debtor die, his representatives may 
be summoned* — In case of the death of a judgment debtor after 
judgment, the heirs, devisees, or legatees of the judgment 
debtor, or the tenants of real property owned by him and af- 
fected by the judgment, may, after the expiration of three 
years from the time of granting letters testamentary, or of ad- 
ministration upon the estate of the testator or intestate, be sum- 
moned to show cause, why the judgment should not be en- 
forced, against the estate of the judgment debtor in their hands 
respectively, and the personal representatives of a deceased 
judgment debtor, may be so summoned, at any time within one 
year after their appointment. 
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% Zll. [330.] Form of summons. — The summons provided 
in the last two sections, shall be subscribed by the judgment 
creditor, his representatives, or attorney ; shall describe tbe 
judgment, and require the person summoned to show cause, 
within twenty days after the service of the summons; and 
shall be served in like manner as the original summons. 

^ 378: [331.] To be accompanied by affidavit of amount 
due. — ^The summons shall be accompanied by an affidavit of 
the person subscribing it, that the judgment has not been 
satisfied, to his knowledge or information and belief and shall 
specify the amount due thereon. 

^ 379. [332.] Party summoned may answer and defend. — 
Upon such summons, the party summoned may answer with- 
in the time specified therein, denying the judgment, or setting 
up any defence which may have arisen subsequently; and in 
addition thereto, if he be proceeded against according to sec- 
tion 375, he may make the same defence which he might 
have originally made to the action, except the statute of limi- 
tations. 

^380. [333.] Subsequent pleadings and proceedings same (U 
in an action. — The party issuing the summons, may demur 
or reply to the answer, and the party summoned may demur 
to the reply, and the issues may be tried, and judgment may 
be given, in the same manner as in an actioui and enforced 
by execution, or the application of the property charged to the 
payment of the judgment, may be compelled by attachment, 
if necessary. 

'^ 381. [334.] Answer and reply to be verified^ as in an OrC- 
tion. — The answer and reply shall be verified in the like cases 
and manner, and be subject to the same rules, as the answer 
and reply in an action. 



Chapter III. 
Confession of Judgment^ without Action. 

Ssonoif 382. Judgrment may be confessed for debtdae or coDtin^rent liability. 

383. Statement in writing and form thereof. 

384. Filing same and entering judgment. 

§ 382. [335.] Judgment may be confessed,for debt due^ or con- 
tingent liability. — A judgment by confession may be entered, 
without action, either for money due or to become due, or to 
secure any person against contingent liability on behalf of 
the defendant, or both, in the manner prescribed by this 
chapter. 

It has been held that a confession of Judgment out of court in an action of tort, 
it not within or authorized by the code. Boutette v Otoen, 2 Code Rep., 40. 2 Sand. 
S. C. R.| 655. 

A confession of judgment by a defendant in custody at the suit of the person in 
whose favor the judgment is confessed, made without the presence of counsel or the 
advice of some attorney named by the defendant, and attending at his request to inform 
him of the nature and effect of the confession before he signs it, is void, and will be 
Jet aside on motion. lb. 

The provision of the Revised Statutes, forbidding the setting aside a judgment 
for irregularity after one year (2 R. S., 282., s. 2,) does not prevent the setting aside 
a judgment by confession after that period for the want of a sufficient statement.— 
Manufae. B^k v. Si, John, 5 Hill, 497. Manufae. B'k v. Boyd, 3 Denio, 257. Bat 

, Park V. Church, 1 Code Rep., N. S., 47. 



^ 383. [336.] Statement in writing, and form thereof. — A 
statement in writing must be made, signed by the defendant, 
and verified by his oath, to the following effect : 

1. It must state the amount for which judgment may be 
entered, and authorize the entry of judgment therefor. 

2. If it be for money due or to become due, it must state 
<;oncisely the facts out of which it arose, and must show that 
the sum confessed therefor is justly due, or to become due. 

3. If it be for the purpose of securing the plaintiff against 
« contingent liability, it must state concisely the facts consti- 
tuting the liability, and must show, that the sum confessed 
therefor does not exceed the same. 

Where a confession of judgment commenced with the title of the cause, and 
then proceeded thus: ** Judgment is hereby coufessed in this cause, for the sum of 
$1413,'* Slc.; the statement being signed and sworn to by the defendant, held, that 
it was a sufficient authority under the code, to enter judgment. This part of the 
atatute is directory merely. One year bars all relief for irregularity in entering judg- 
ment. (2 R. S., 282, § 2.) 

Where an execution contains all the requisites specified in § 289 of the code fwhich 
|»rMcribea the form), it is sufficient Therefore, objections that it is not issued *' in the 
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Ckurek, 1 Code Rep^, N. S^ 47. 

^; 384. [337.] (Amended.) — Judgment and execmtian^-' 
The statement may be filed with a county clerk, or with the 
clerk of the superior court of the city of New-York, who shall 
endorse upon it, and enter in the judgment book^ a judgment 
of the supreme or said superior court, for the amount coofess- 
ed, with five dollars costs ;* together with disbursements* 
The statement and affidavit, with the judgment endorsedi 
shall thenceforth become the judgment roll. Executions may 
be issued and enforced thereon, in the same manner as upon 
judgments in other cases in such courts. When the debt fas 
which the judgment is recovered is not all due, or is payable 
in instalments, and the instalments are not all due, the ezeciH 
tion may issue upon such judgment for the collection of such 
instalments as have become due, and shall be in the usual 
form, but shall have endorsed thereon, by the attorney or 
person issuing the same, a direction to the sheriff to collect 
the amount due on such judgment, with interest and costSr 
which amount shall be stated, with interest thereon, and the 
costs of said judgment. Notwithstanding the issue and col- 
lection of such execution, the judgment shall remain as se- 
curity for the instalments thereafter to become due ; and 
whenever any further instalments become due, execution may, 
in like manner, be issued for the collection and enforcement 
of the same. 

Before amendment, the section stopped were the asterisk is placed. 

The court will uot allow a party to suffer by the omissioiie or mistakes of a 
clerk, attorney, or ether officer of the court, where a substantial right is involved. 
Neele v. Berry hill. Clark v. BerryhiU. Oihba v. Berry hill, 4 Pr. K., 16. 

Thus, two written statements, duly verified, were filed by an attoruey with the 
clerk of the county, for the purpose of having judirmeuts entered by confesaioo, 
(against the same defendant) without action. And the clerk entered in the judg- 
ment book, judgments of the supreme court for the respective amounts confeased, 
with costs ; but omitted to endorse the same upon the statements as directed by this 
section, (section 337 in code of 1S48). Ou a subsequent day another written state- 
mcnt against the same defendant, by a differeut attorney, was filed by the same clerk» 
and judgment by confession thereon was perfected regularly in all respects, pursuant 
to the code aforesaid — ihe last mentioned attorney knowing of the omissions in the 
two first causes. On a day subsequent to the entry of this last judgment, the attor- 
ney in the two first causes consented that the clerk re-euter the two first named 
judgments by making the proper endorsements, &,c., to perfect the same regularly 
—which was done — making them subsequent to entry and lien to the judgment 
first regularly entered. On a motion in behalf of the plaintiflis in the two causes> 
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first meotioned for an order requirini; the clerk to endome ou the etatemeDts as of the- 
time they were originally Jiledt and that the judgments be entered in the judgment 
book and docketed as of the lame day, the oxder waa granted and the re-entry Ta- 
cated. lb. 



Chapter IV. 

Offers of the defendant to compromise the whole or a part of the 

action,* 

SicnoN 385. Defendant may aerre offer to compromise and the proceedings 

thereon. 

386. Defendant may offer to liquidate damages conditionally. 

387. Efiect of aoceptance or refusal of offer. 

§ 386. [338.] (Amended.) — Offer of compromise, — The de- 
fendant may, at any time before the trial or verdict, serve 
upon the plaintiff, an ofier in writing to allow judgment to 
be taken against him, for the sum or property, or to the efiect 
therein specified, with costs. If the plaintiff* accept the ofier^ 
and give notice thereof in writing within ten days, be may 
file the summons, complaint and ofier, with an affidavit of no- 
tice of acceptance, and the clerk must thereupon enter judg- 
ment accordingly. If the notice of acceptance be not given^ 
the ofier is to be deemed withdrawn, and cannot be given in 
evidence, and if the plainiiff" fail to obtain a more favorable 
judgment, he cannot recover costs, but must pay the defend- 
ant's costs from the time of the ofier. 

This section was substituted for 338 of the code of 1848, with which prior to i1« 
amendment it was identical. The material amendment to this section is the striking 
oat at the commencement the v^ords. " In an action arising on contract" It is 
presumed that an offer may now be made in every action. Upon action 338 of 
the code 1848, it was held that an offer in writing to allow judgment to be taken 
against the defendant signed by his attorney^ is equivalent to an ofier signed by the 
defendant. Sterne v. Bentley, 1 Code Rep., 109, 3 Pr. R., 331. 

We may notice that thel^ection before amendment was that the defendant might 
serre " an offer in writing" the amended section omits the words *^ in writingt^* 
and only used the word ** offer" As however the offer is to be served, we presume 
it moat still be in writing. The term costs in this sectiou it is said, embraces merely 
the ordinary costs in the suit, and not the extra allowance spoken of in sections 308 
and 309, so that although a defendaut against whom a judgment is obtained for a less 
amonnt than he offered in writing, to allow judgment to be taken against him, is en* 
titled to costs from the time of the offer, yet he is not entitled to au extra allowance 
under sections 308 and 309. McLeet v. Avery^ 3 Code Rep., 104, 4 Pr. R, 441. 

* It seems that the code has not repealed the provisions of the revised statues re- 
latiTO to a tender after suit brought. (2 R. S., 553, ss. 20, 21, 22.) See note to sec- 
tion 329. 
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^ 386. [339.] Defendant may offer to liquidate damage* cog- 
ditionally* — In an action arising on contract, the defendant 
may, with his answer, serve upon the plaintiff an offer in 
writing, that if he fail in his defence, the damages be assessed 
at a specified sum; and if the plaintiff signify his acceptance 
thereof in writing, with or before the notice of trial, and on the 
trial have a verdict, the damages shall be assessed accordingly. 

387. [340.] Effect of acceptance or refusal of offer. — If the 
plaintiff do not accept the offer, he shall prove his damages, 
as if it had not been made, and shall not be permitted to give 
it in evidence. And if the damages assessed in his favor shall 
not exceed the sum mentioned in the offer, the defendant 
shall recover his expenses, incurred in consequence of any 
necessary preparation or defence in respect to the question of 
damages. Such expense shall be ascertained at the trial. 



Chapter V. 
Admission or Inspection of H^ritings. 

Section 388. A party may be required to admit a paper to be genuine, or pay ex- 
pense of proving it Inspection and copy of booka, papen and 
documents, bow obtained. 

§ 388. [341-342.] Inspection and copy ofbooJcSf papers, and 
documents f how obtained* — Either party may exhibit, to the 
other, or to his attornej^ at any time before the trial, any pa- 
per, material to the action, and request an admission in writing 
of its genuineness. If the adverse party or his attorney fail 
to give the admission, within four days after the request, and 
if the party exhibiting the paper, be afterwards put to expense 
in order to prove its genuineness, and the same be finally 
proved or admitted on the trial, such expense to be ascertain- 
ed at the trial, shall be paid by the party refusing the admis- 
sion ; unless it appear to the satisfaction of the court, that 
there were good reasons for the refusal.* The court before 
which an action is pending, or a judge or justice thereof, may 
in their discretion, and upon due notice, order either party to 
give to the other, within a specified time, an inspection and 
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•copy, or permission to take a copy, of any books, papers and 
documents in bis possession, or under his control, containing 
evidence relating to the merits of the action, or the defence 
therein. If compliance with the order be refused, the court, 
on motion, may exclude the paper from being given in evi- 
dence, or punish the party refusing, or both. 

This section \a Babstituted for sectioiui 341 and 342 in the code of 1848. The 
aiterisk diyides this aeciion into parts corresponding to the division in the code of 
1848. The section 342 of the code of 1848, used only the word <* papers," and not 
" books, papers, and documents," and it was held that that section apphed only to 
'* papers" and not to ** books," and that to obtain an inspection, &c., of ** books" it 
was necessary to resort to a petition under the revised statutes. (2 R. S., 199, 200,) 
Sill, J., said the only effect of this section is to sanction by lejrislative enactment part of 
role 29 oft he supreme court, (supreme court rules of 1847.) It applies only to " papers^* 
not to *' bookt" and omits the requirement that the copy should be verified, which 
<he courts deemed proper, to guard against imposition and fraud by serving false 
copies. 

Formerly a paper might be ordered to be deposited, thus enabling the party to 
inspect or take a copy of it. The revised statutes authorized the order when the 
coart or officer deemed it proper, and the new law refers it to the discretion of the 
court or justice. A proper exercise of this discretion could require undoubtedly to 
show substantially what is required by the 28th rule, (rules of supreme court 1847.) 
This section, 342 (now 388,) omits to direct the particular manner in which the in- 
spection and copy are to be obtained, leaviufr it to be prescribed by the court. In my 
opinion, the standing rules of the court regulate alike the practice in this section, and 
the statute in force when the code took effect, or in other words, this section has not 
in any manner changed the practice or given any new additional remedy. 

The former practice of the court is retained by sections 389 {now 470,) 390 (now 
471.) Follett V. Weed, 1 Code Kep., 65. 

This section does not repeal the provision of the revised statutes on the same sub- 
ject, and the two systems may well stand together. If a party come by petition un- 
der the revised statutes, and ask for a discovery, he has a right to it It is a different 
proceeding from that under the code. The court exercises different powers in respect 
of it, having a discretion as to the manner of ordering it, and there being provided a 
different mode of enforcing the discovery. There is no incongruity between the 
two systenM, and they may stand together. 

The new rules of the supreme court show the court did not deem the code to have 
superseded the old system. That court has made rules which carry out the latter, 
in respect of sworn copies and the like. The application before us comes under the 
eld system. There is not enough in the papers to show why or how it is necessary 
to have the discovery asked, in order to prepare the answer. This should be shown 
as well as the nature of the documents. Per Sandford, J., in Stanton v. Del. Mut. 
laM, Co., 2 Sand. S. G. R., 662, and see Moore v. Pentx, ib., 664. Follett ▼. Weed, 
1 Code Rep., 65. Brown v. Babeock, ib., 66. Powers v. Elmendorf, 2 ib., 44. 

The order may be made at any stage of the action. Miller v. Mather^ 5 Pr. R., 
160. But it is not granted as a matter of course. Hooker v. Mathews, 1 Code 
Rep., 108. Roome v. Webb, 3 Pr. R., 327. It has been made after a cause was 
partly beard. Mechanics* Bank v. James, 2 Code Rep., 46. The discovery is not con- 
fined to the cases mentioned in the 8th rule. Exchange Bank v. Monteath, ib., 148. 
The facts requisite for the making the order may be shown by the affidavit of one 
not a party to the suit Ib. To excuse himself from making the discovery ordered, 
the party must swear positively the papers are not in his possession or under his con- 
trol. Southart V. Dwight, 2 Code Rep., 83. The order will be granted to enable a 
defendant to make his defence. Powers v. Elmendorf, 2 Code Rep., 44. 

See supreme court rules, 8, 9, 10, 11, and note to section 389. 



Chapter VI. 
Examination of Parties. 

Ssonoif 389. Actioiw for discovery, abolished. 

390. A party may examine his adversary as a witne», on the trial. 

391. Such ezamination also allowed before trial. Proceedings therefor. 

392. Party, how compelled to attend. 

393. Testimouy of party may be rebotted. 

394. Efiect of refusal to testify. 

395. Testimony by a party not responsive to the inqairiea, may be rsbot* 

ted by the oath of the party calling him. 

396. Persons for whom action is broogrht or defended, may be examined. 

397. Ezamination of co-plaintiff or c^efondant 

§ 389. [343.] Action for discovery abolished. — No action to 
obtain discovery under oath, in aid of the prosecution or de- 
fence of another action, shall be allowed, nor shall any ex- 
amination of a party be had, on behalf of the adverse party, 
except in the manner prescribed by this chapter. 

Sections 389 to 394 inclusive, correspond with sections 343 to 348 in the code «f 
1848, and those sections, it was suggested, enabled a party to obtain a diaeovery of 
books and papers by a subpoena duces tecum, and by implication sapeiaeded the stat- 
ute and rules relating to the discovery of books, &c., but per Sill, J., this part of the 
code is in derogatiou of common law rights, and it is made a question whether apon a 
strict construction it gives any remedy other than an oral examination. No other is 
expressly given, but I do not feel called upon to decide the point. It is suggested 
that this section takes away the power to order sworn copies of papers to be deliver- 
ed, on the ground that that is a discovery under oath. This section aboliahes aeiiomt 
to obtain discovery. The proceeding to obtain a discovery of books, &c., is not an action. 
This restriction does not apply. FoUett v. Weed, 1 Code Kep., 65. Thissection does not 
apply to prevent an examination of a debtor in a proceeding supplementary to an 
execution. Dunham v. Nicholaon, 2 Sand. S. C. R., 636, and see Quick ▼. KetUr^ 
ib., 231. 

§ 390. [344.] A party may examine his adversary as a wit' 
ness on the trial, — A party to an action may be examined as a 
witness, at the instance of the adverse party, or of any one 
of several adverse panics, and for that purpose may be com- 
pelled, in the same manner, and subject to the same rules of 
examination as any other witness, to testify, either at the trial, 
or conditionally, or upon commission. 

In Partin v. Thackstone, (I Code Rep., 66,) in the superior court, the plaintiffii 
after issue joined, obtained an order for the defendants residing in the city of New- 
York, to attend and be examined before the trial. The defendants attended and ob- 
jected that thia section did not warrant the pluintifla' proceeding ; that this section 
only authorized the examination of the party to the action before the trial upon com- 
mission when he resided out of the State, or conditionally on the grounds prescribed 
in the revised Ktututes for taking testimony conditionally ; butSandford, J.*, after ad- 
vising with his associate justices, directed the defendants to submit to examinaUon, 
and said, " it is difficult to give any satisfactory operation to the word ' conditionally * 
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in this section. It clearly does not mean that the party cannot be examined on the 
trial when residing here, in no other cases than those in which a witness may be ex- 
amined conditionally under the revised statutes, because the 391st section is positive 
and express that the examination may be had before the trial, at the option of the 
party claiming it Moreover, an examination at the trial does not seem to be con- 
templated after such an examination as that now ordered. This proceeding is ex- 
pressly, instead of being had on the trial, and the examination may be read by either 
party on the trial (section 392.) The examination before the trial is designed to aid 
parties in preparing for trial, irrespective of the residence of the party sought to be ex- 
amined, or the probability of his being able to attend the trial.'* lb., and see Ander- 
son y.Johnwftt 1 CJode Rep., 95. Miller v. Mather, 2 t6., lOl. But in Balbiani 
V. Chra8heim, 2 Code Rep., 75, Campbell, J., intimated an opinion that a party to the 
suit residing in the city of Kew-York, could only be examined as a witness before the 
trial in the cases prescribed for a conditional examination by the revised statutes, and 
the same was held by Hurlbut, J., in Bennett ▼. Hughee, 1 Code Rep., 4. On mo- 
tion by the defendant to examine the plaintiff as a witness, the latter residing in the 
State of Pennsylvania, and more than one hundred miles from the city of New 
York, the superior court said, there is no doubt that the commission ought to 
isKie in this case, and granted the motion. Brockway or Broekley v. Stanton j 1 Code 
Rep., 128. 3 Code Rep., 206. 

The issuing of a commission to take the testimony of a witness ont of the State, 
though usually directed, is not a matter of strict right, but is in the discretion of the 
coort, and where a commission is likely to produce great injury to the adverae party, 
terms will be imposed, and in extreme cases the commission will be wholly refused. 
Ring ▼. Mott, 2 Sand. S. C. R., 683. 

In a suit brought against two defendants to recover money advanced by plain- 
tifis to one defendant, (Davenne,) to make purchases on the joint account of both 
defendants, the defence was that Davenne's purchase was not on the joint account 
On the trial, the testimony of Davenne, taken on commission, was received after 
objection by the other defendant, as evidence for the plaintiff; and on motion for a new 
trial, the court, Oakley, Ch. J., and Sandford, J., said : '* As to the competency of 
Davenne, the plaintiff, by the code, was entitled to examine him as a witness against 
hm co-defendant, (section 390, 397). Neither is he a person for whose immediate 
benefit the suit was prosecuted, within the meaning of section 399, if he had not been 
a party to the suit Charleston Bank v. Emeric, 2 Sand. S. C R., 718. 

In an action against the Mayor, Aldermen, &c., of the city of New-York, one of 
the Aldermen may be called by the defence as a witness. Pack v. Mayor, ^c, of 
N, Y., 3 Coms., 489. 

The code does not render a wife a competent witness for or against her husband. 
PilUno and Wife v. Bushnell, 2 Code Rep., 19, and see also Enein v. Smaller, 2 
Sand. S. C. R., 340 ; Haabrouek v. Vandervnort, 9 Leg. Obs., 249. 

A defendant cannot be examined as a witness in his own behalf. Doughty v. 
Bii»teed,3 Code Rep., 187. See supreme court rules 68 and 70. 

This section is identical with section 344. and that section was held not to ap- 
ply to an examination of one co-defendant by another, but then the code of 1848 
contained no provision analogous to that in section 397 of this Code. Roberta v. 
Thompson, 3 Pr. R., 321. 

^391. [345.] Such examination also allowed be/ore trial. 
Proceedings there/or. — The examination, instead of being had 
at the trial, as provided in the last section, may be bad, at 
any time before the trial, at the option of the party claiming 
it, before a judge of the court, or a county judge, on a pre- 
vious notice to the party to be examined, and any other ad- 
verse party, of at least five days, unless, for good cause 
shown, the judge order otherwise. But the party to be ex- 
amined, shall not be compelled to attend in any other county 
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man that of his residence, or where he may be served with i 
sammoDS for his attendaDce. 

In Tmggard ▼. Gardner, 2 Code Rep., 82, the question was raised whether «m 
pan J to a tnit could under this section examine the adverse party as a witoesi be- 
fore the trial, without an order of the court or a judge for that purpose first obtained. 
And it was decided that he could, as all that is necessary for one party to obtain tbt 
examination of an adrerse party, is to giye such adverse party a previous notice, ts 
attend and be examined, of at least five dayir, and that the only case in which an or- 
der for the examination is necessary, is where the party seeking the examination wirii- 
es it to be had on a shorter notice than five days. On one party to a suit beiif 
served by his adversary, with a previous notice of five da3rs to attend and be exam- 
ined, and on being served with a subpoena to testify, and on being paid the osnal fee 
payable to a witness subptrnaed to attend a trial, it is his duty to attend andsabsut 
to be examined, and on his making default in either of these particniars, he will bt 
liable to be punished as for a contempt of court And see note to section 390. 

^ 392. [340.] Pcir/y, how compelled to attend. — The par^ 
to be examined, as in the last section provided* may be com- 
pelled to attend, in the same manner as a witness who is to 
be examined conditionally; and the examination shall be taken 
and filed by the judge in like manner, and may be read by 
either party on the trial. 

See note to section 391. 

§ 393. [348.] Testimony of party may be rebutted. — The 
examination of the party, thus taken, may be rebutted by ad- 
verse testimony. 

In a case tried in a justice's court the plaintiflT called the defendant as a witaea; 
and not being satisfied with the evidence given by the defendant, the plaintiff called 
witueeses to contradict the defendant, and the plaintiff had judgment. From thif 
iud^iuent the defeudant appealed to the court of common pleas for the city andcoan- 
\y s>(* New-York on the ground, that as the plaintiff had called the defendant, he the 
JviVuJAUt thereby became the plaintiff's witness ; and it was not competent for the 
>iiftut ffto rail witnesses to contradict his own witnesses ; but the court held other- 
4.M». au%i affirmed the judgment. Armstrong v. Clark, 2 Code Rep., 143. 

^ i^iU. [•^'^'^•] ^itf^^^ of refusal to testify, — If a party refuse 
A» a:;c:uI and loslify as in the last four sections provided, he 
iui\ tv puuishoil as for a contempt, and his complaint, an- 
.^^vi, ».^i ivi»ly. may be stricken out. 

'u i.,..c.^.-« \ Jt'^itMin. I Code Rep., 95, 1 Sand. S. C. R., 713, after issue on a 

,. ; .- i^ ^^UtiU iff obtained an order for one of the defendants to show caoso 

, fc \ .^ ...I. wA >^ tjf^minrd ns a witness in the cause before the trial. The order 
. . . ... w. »» *i* *K ^\mUl be the consequences if he failed to show cause. The de- 

. « . k. w V vw* «VKttsi«, and the plaintiff took an order reciting the former order 
. . .i... N ..i-.ikiiV auddirociing him to attend on the service of a subpoena at a 

. . ^ , o w^^Mtt 10 W examined, or in default that his defence should be 

K*w .i'.vs»vvdi9i «|»|>o«led from this order, and it was set aaide as not 
... i:*., A^viTx and the court said that on a default under the first or- 
■«..i. idA l^^tu{ more than it contemplated in terms, beside, to give 
•k^M.ii V IV Mtike out a joint defence, and thus to punish parties 
«,> «^ie^>^ \ttd see Taggard y. Gardner, 2 Code Rep., 89. 
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^ 395. [349.] Testimony by a parly not responsive to the in- 
quiries j may be rebutted by the oath of the party calling him. — 
A party examined by an adverse party, as in. this chapter 
provided, may be examined on his own behalf, in respect to 
any matter pertinent to the issue. But if he testify to any 
new matter, not responsive to the inquiries put to him by the 
adverse party, or necessary to explain or qualify his answers 
thereto, or discharge when his answers would charge him- 
self, such adverse party may offer himself as a witness on 
bis own behalf, in respect to such new matter, and shall be 
so received. 

This feetton is identical with section 349 of the code of 1848 ; and under that 
lectioQ in a caae where the defendant on the trial of a cause called the plaintiff ai a 
wilnees, and in reply to a question put to him by the court, the plaintiff tei^tified to 
2MW matter, going beyond the point to which he was examined by his adversary, it 
was held, that the defendant was entitled to offer himself as a witness for the purpose 
of aoswerinflr such new matter. Myere ▼. McCarthy, 2 Sand. S. C. R., 399. And 

section 393. 



^ 396. [360.] Persons for whom action is brought, or defend" 
edf may be examined. — A person for whose immediate benefit 
the action is prosecuted or defended, though not a party to 
the action, may be examined as a witness, in the same man- 
ner, and subject to the same rules of examination, as if he 
were named as a party. 

§ 397. (Amended.) — Examination of co-plaintiff, or co- 
defendant. — A parly may be examined on behalf of his co- 
plaintiff or a co-defendant, as to an)'^ matter in which he is not 
jointly interested or liable with such co-plaintiff or co-defend- 
ant, and as to which a separate and not joint verdict or judg- 
ment shall be rendered. And he may be compelled to attend 
in the same manner as at the instance of an adverse party ; 
but the examination thus taken shall not be used in behalf of 
the party examined, unless he is examined at the instance of 
the adverse party. 

The section before amendment was as follows : A party may be examined on 
behalf of his co-plaintiff or co-defendant ; but the examination thus taken shall not 
be used on behalf of the party examined. And whenever, in the case mentioned 
in sections 390 and 391, one of sereral plaintiffs or defendants, who are joint con- 
tractors, or are united in interest, is examined by the adverse party, the other of such 
plaintiffii or defendants may offer themselves as witnesses to the same cause of action 
or defence, and shall be so received. 

In an action on a promissory note made by the defendants, who were partners. 
The defence was usury, and after the plaintiA had proved their case, counsel for the 
defence offered Wilbur, one of the defendants, as a witness for his co-defendant 
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The pUintifis objected to WUbur's beinfjf admUted to teetify, and the court, Parker, 
J.i Bastaioed the objection. Farmer$* and Meehaniet? Bank ▼. Wilbur and Rod- 
ley, 2 Code Rep., 33. Bat the general term held otherwiie, and granted a new trial. 
1 Code Rep., N. S. 61. 

In an action for a breach of contract, alleged by the plaintifie to be the joiat 
contract of the defendants, one of the defendants (Doe) made no answer, and jiid|t- 
ment for want of an answer was taken against him, the other defendant answered 
separately, denying that the contract declared on was the joint contract of him aad 
the other defendant. On the trial Doe was examined as a witness for the plaiotiff^ 
and testified that the contract was made jointly by him and the defendant Roe. 
When the plain tifT had closed his case, the defendant Roe was offered as a witoea 
on his own behalf, for the purpose of contradicting the evidence of Doe, and testify- 
ing that the alleged contract was not the joint contract of the defendants, the admii- 
sion of this evidence was objected to by the plaintiff*, bat the objection was over- 
ruled, the evidence received, and the defendant Roe had a verdict in his favor. Cssi- 
$tock V. Doe and Roe^ 2 Code Rep., 140. 

In actions for a tort commenced before the code, a defendant on whom proces 
was not served, and who has not appeared, cannot be a witness for a co-defendant 
who he is liable to indemnify in case of a recovery. Dodge v. AvtriU, 5 Pr. 
R.,8. 

Such a defendant is nominally a party to the action and interested. Ih. And 
per Hand, J., I do not think section 397 removes the objection. If that sectioQ ap- 
plies to what were actions at law at all it is qualified by section 399. Ik. 

One of several defendants moved for a commission to examine hb co-<lcfendaat 
out of the State as a witness. The affidavit in support of the motion was fai the 
usual form to obtain a commission to examine a foreign witness. It did not disctose 
the nature of the action, nor any facts to show whether or not the case was one 
in which the moving defendant could examine his co-defendant as a witness on tbi 
trial. The court denied the motion. Merrifield v. Cooley, 4 Pr. R., 979. 

Jt was the manifest intent of the framers of the code to preserve substantiaHy 
the benefits derived from the practice of examining parties in chancery, and the fiat 
clause of this section was intended as a substitute for the practice of examining par- 
ties as that practice was nnderstood in the late court of chancery. Per Gridley, Jf 
in Munaon v. Hagerman, 5 Pr. R., 223-226. And one of two defendants chaifid 
with a joint ofTeuce cannot be a witness for the other. lb. 

In Paraont v. Pierce^ 3 Code Rep., 177, it was held at general term, that in M* 
tions for tort commenced under the code, one defendant may be called as a witnea 
on behalf of his co-defendant. And that in actions commenced before the code 
went into effect, one defendant may call his co-defendant as a witness, hot he can 
testify only to such facts as would entirely acquit the party calling him. He cannot 
give testimony to affect the amount of damages merely. 

In Selkirk v. Waters, 1 Code Rep., N. S., 35, it was held that one co-defendast 
is a competent witness for another in all joint and several actions whether on con- 
tract or tort, and in all actions where a separate judgment could be rendered in favor 
^ of the co-defondant, provided the defendant called as a witness is not disqualified by 
* reason of interest. 

In Johnson v. Wilson, (in note, 1 Code Rep., N. S., 40,) the New- York Common 
Pleas held that one co-defendant could not be examined for another in an action on 
a joint liability, whether on contract or tort. 

In the Superior Court, Sandford, Mason, and Campbell, JJ., at general tcmif 
held, that in an action on a joint and several bond against three defendants, one of 
them being principal and the others sureti«s, the parties defendant might be ezaa- 
ined as witnesses for each other under this section. Mayor ^-c, of N. x ., ▼. 
9 Leg. Obs., 255. 

See notes to sections 390, 399. 
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I4u itilncH to be eiclDdec] by reuoa orinlere 



^398. [351.] ^0 wilneis to be excluded hy reason of'mierat. 
1 peraoQ offered as a witneE3, shall be excluded by reasoa 
if his interest in the event of (he action. 

§399. [352.] (Amended.) — To whom laH sevtion inapplica- 
i/e. — The last section shall not apply to a party to the action, 
[lor to any person for whose immediate benefit it is prosecuted 
ir defended.* When an assignor of a thing in action or con- 
tract is examined as a witness, on behalf of any person de- 
riving title through or from him, the adverse parly may offer 
bimself as a witness to the same matter in his own behalf, 
ftod shall be so received. But such assignor shall not be 
admitted to be examined in behalf of any person deriving 
litle through or from him against an assignee or an executor, 
or administrator, unless the other party to such contract or 
tbiog in action, whom the defend^int or plaintiff represents, is - 
living, and his testimony can be procured fur such examina- 
tion, nor unless at least ten days' notice of such intended ex- 
Bmioation of the assignor, specifying the points upon which h« 
is intended to be examined, shall be given in writing to the 
adverse party. 

So much or tbis (ectlon as follows Ihs BBlerisk it mbaliliiled Tor (he words " nor 
lo any *f'giior u/a ihiitg in action atiignrd/or Ihe pur-pete of making him a leiU 
MM. Under Ihia aeclioD, prior to Bine lid me ill, it wbi well Hlllod that the uaigaor 
>r k el>aM inaction, who made tba aBaignmrnt /sr Iht purpoic of hiiag a aitnttt, 
tn» Dol thereby rendered jncampeteot aa a witngn for Iha plaiiitilTir the Neieanieiit 
wfnna fide, snd the asicnor had reallv parted with his interest in the thinif u- 
ii|Md. Hamilton Plank Raad Co. v. flier, 1 Code Bep„ [OS, Ecartt v. Palmtr, 
)Ced6iIep..St. 

^a general letm of the RDprerDe court on a motion for a new (rial en a bill of ex- 
XptiODS, held, that Ibe presidetil orao iitcorporaied bank, who was also aalockholdar 
in lh» twok, could not be a wilnpw Tor the bank in an action by the bank against ■ 
IhirdpencD. Frttidtiit, ^e^of Banktaf tthaeai. Rian.l Coie^vf., 133. This 
Mat mn decided under the code of 1848, but as retpecli this aectiou that code it 
Idmtiaal with Ihe preaent. 

In (he anperior conil, Maaon. J., after adviaiag with Doer and Campbell, juilices, 
rtftnad to be bound by (he decision of the aupreme nourt in Prmidrnl of Bank of 
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Itkmea y. Bemm, 9uprm, and held that m itoekholder in an ineorponUad eompany, nor 
the president, eaehier, or notary of soeh eompany being alto a atoekholder, it not a 
party to an action by each eompany, nor a perMm for wboee immediate benefit tfat 
action is prosecnted, within the meaning of this section, and is therefore a oompetsat 
witness for the corporation in an action by such corporation. Wa$khutt9H Biank ^ 
We$terly v. Palmer, 2 Sand. & C. R , 686. And the same was held in the sant 
court by Oakley, Ch. J., and Paine J., in N. Y. jr Brie fi. R, Co. y. Cook, 9 Saad. 
8. C R., 732. 

The principle of these decisions was affirmed by Dner, Mason and Campbell, JJ^ 
in Daviee ^ Aeeignees of Wilder v. Crabtree, at a {general term of the saperior 
court in December, 1850. The point decided in this last case being that the asaignor 
in ayoluutary assignment for tbt benefit of creditors, was a competent witness in a 
suit brought by his assignees. In Ckarleeion Bank y. Emeric, 2 Sand. 8. C R., 
718, the court said : ** That section (399) applies only to a person into whose handi 
the money collected iu the suit will necessarily go when it is received, or who might 
take it from the sheriff or the attorney as his own. It does not apply wbere the moa* 
ey cannot immediately, though it may ultimately, go into hia hands as in the case of 
a stockholder in a suit brought by a corporation.'* 

Where one Reynolds being insolvent assigned his debts, &c., to tmatees fat the 
benefit of his creditors, and the trustees afterwards brought suit to recover one of the 
debts so assigned, it was held in a couutv court, that in such suit Reynolds was not a 
competent witness for the plaiotiffii, and the reason alleged by the court was, that it 
was beneficial to Reynolds to have his debts paid, and that whatever was snbtraeted 
from the assets in the hands of the plaintiffs left that amount for which he, Reynoldi, 
would he liable, and that he was therefore a person for whose immediate benefit the 
action was prosecuted. Hoffman v. Stephene, 2 Code Rep., 16. 

In an action on a promissory note the defence was that the plaintiffs ware not the 
true owners. For the defence one Eames was called as a witness, and objeelisd 
to by the plaintiff Eames being examined on his voir dire testified that he was the 
owner of the note, that he had given notice of that fact to the defendant, and indsai- 
nified him against the expense of defending the suit. The conrt admitted the witassi, 
and on the ground that the fact of his having indemnified the defendant, did nit 
make him a P^rty to the action nor a perron for whose immediate benefit the aetioa 
was defended. Parmere* and Mechanica* Bank v. Paddock, 1 Code Rep., 81. '*Ii 
a case at the Ulster circuit, where an executor was a party, a person interested in the 
estate was admitted by me {Parker J.) to testify. But one case has occurred to my 
mind in which I think this statute is applicable, that is the case of a tenant sued ia 
ejectment to try his landlord's title. The question is not free from doubL" Ik And 
see the report of a case in England, Sage v. Robinson, 1 Code Rep-, 55. 

In an action tried before Chief Justice Oakley, brought by trustees appointed n- 
der the revised statutes, relating to attachment against non-resident debtors, the 
Chief Justice decided that an attaching creditor was not a competent witness for the 
trustees — that he was not competent under the 398ih section of the code of 1849, 
but fell within the provisions of the 399th section of the code — that he must be 
excluded on the ground that he was a person for whose immediate benefit the 
action was prosecuted. His honor remarked, that the questions arising under 
the code relating to evidence were very perplexing and embarrassing to the cause, 
and it was difficult to apply them — that as the law of evidence stood before Uie code, 
there could be no doubt of the incompetency of the witness, and that if he did not 
fall within the eiceotions contained in the 399th section of the code, he could hardly 
conceive of a case tnat would. 3 Code Rep., 24. And see note to section 397. 

Where a witness is objected to, as incompetent, if the objection is on the groond 
of interest, that must be stated as the ground of objection, and the nature of the in- 
terest be stated, so that the adverse party may have an opportunity to renoove the 
objection. And where the objection is not taken, on the trial or hearing before a 
referee, it will be considered as waived. Leach v. Kelaey, 7 Barb. S. C. R., 4i66. 

It has not been held that a more stringent rule prevails under the code than existed 
under the former practice, in roFpect to the admissibility of a party as a witness 
against his co-defendant, and therefore, where, iu an action against several defend- 
ants, to set aside a deed, as fraudulent, a defendant who has suffered judgment to be 
entered against him, for want of an answer, may be called as a witness on behalf of 
the plaintiff 75. 



upon the finil MlllemBDl of Ihii 
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:ouDti af ciscnton before the Burrogxle, lag- 
I More Ibe (orrogsle, hdiJ bi« conleatine 
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Chapter VIII. 

Motions and Orders. 

WO. Definition of an order. 

401. Definition of b rootion. Mntioni, how and where made. 

4[)2. When nolico it oeceiBSary, it must be eight dayi before hearing. 

1403, In aoliona in lupreme courl, county judge may act at chambers. ] 
orders, how reviewed. 
404. Id absence of judge at chambon, motion may be trsoaferred by him 
; ' 
i % 400. [357.] Definition of an Order. — Every direction of 
pourt or judge, made or entered In writing, and not included 
it) a judgment, is denominated an order. 

The diaiiDCtiau between " ao order " and " a tnolion," is thia- An order 



^eoiaiou of a motion, 



1 of a motion, a judgment 
1, and Wrighl, JJ., in Btnl 






y Ihe court, Parker, 



word, '•ordtT," ii made to exclude Ihe idea of s "judgineDt." 

direction of ■ court, or judge, other than a judgment, and not included in it. Dar- 

row T. MUUt, 3 Code Rep., 241. 

The ''wamuit of Bttachmeul," ligoed by the jud^, or hii allowance eudaned 
Uiereoo, m clearly a '' direction in writing," within the above de (inilioa of au order. 
Per Shanliland, J., in Conkiia T. Datehtr, 1 Code itep., N. S., 49. But lee, per 
Edmondi, J., in Morgan v. Acerf, 3 Code Rep., !)1. 

It eeeina the distinction* between order*, and noa-enunierBied motion*, are abol- 
■hed in suit* commenced *ince Ihe code took effect. Late t. CAanejr, 1 Coda Kap^ 
39-^9. 

Sao, tupreme court rule*, 30, 31, 41. ST. 

§401. [35S to 362.] Definhion of a motion. — Motions how 
and whert made. — An application for an order is a motion. 

Motions may be made in the first judicial district, to a 
judge or justice out of court, except for a new trial on the 
merits. 

Motions must be made within the district in which the 
action is triable, or in a county adjoining that in which it is 
triable, except that where the action is iriable in the first 
judicial district, the motion must be made therein. Orders 
made out of couri, without notice, may be made by any 
judge of the court, id any part of the State ; and they may 
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-o r :!iue by a county judge of tbe county where the 
.. ? .r:able, except to stay proceedings after a verdict. 
'^.' . r.icr to slay proceedings for a longer time than twenty 
>* ?. .-..; be granted by a judge out of court, except upon 

. ... -s :o;:ce lo the adverse party. 

*" 9 >rv- on .» a revision and substitute for section 51, in the judiciary act of XS47. 
• . . ..w« ...r '.•.T'"ioriAl liinita within which a motion may be made, so as to embrace 
> 'T . »Lrct u which tiie action is triable. And it is plain that such eztent:on 
■ «» '. .ui> biect ef the revi«ion. Gouid v. Chapin, 4 Pr. R., \i*5. 

' "<> jvuiii) u which an action is triable, is the county in which the venue ii 
1 1; !>. ihe county named as the place of trial in the complaint Supreoie 
-.k iie*, *7. lb. And see, Peeble$ y. Rogers, 5 Pr. R., 208. 

''he rrvitfw o( a Jeoiiion of a single justice, by a re-hearing at general term, wu 
•iw '.•.' -e a •' Mioi on." withm the definition qf this section. VanliVyck w. AUiger^ 
'ue iCefi.. 0^. Whether such would be the construction if the review had ^d 
. ..vt«&« ' ih. S<>e. note to section 245. 

I 'lie .(u^.- t w«« Mid that the application for judgment, on failure to answer, 

.ci 9«ci>uu .'lu. ws« not a motion, but was more in the nature of a trial, or aaiwsi- 

.... > .4.iuii;>». V'lou. 1 Cod«« Rep., 82. And the same was held of an appli- 

. I. J4 u.^Mic.H 'i:K*\.r «iviion C47. Jones ▼. ^rnf/ey, 3 Codo Rep., 37. 4 fr. 

•v. \'i^ .. S-.i/n i. Pr. R., 30-32. 

' 'tv %r'*'>*^'*'*|^'^* ^'*' ;>:«>'.;f"ent. when necessary, must be made in the county de- 

.^ . .. V. ■.% K •. u»' .'. '."A Anon. I Code Ren., 82. IFamer y. Kenny, i6., 96. 

**- .. *..« V k: 1. <^vc a! tertn. Ryau V. McCannell, 1 Code Rep., 93. An 

. H.CW v*i< .< ic'. » w th:o the definition of a motion, in this section. Sav' 

'•i. - u,. * v\nxv K.'.*.. ^T The afiidavits to support a motion must show, 

" '. . • . • . •»». I.: • Ck -M * '"AJe lu the proper district or county. Dodge t. 

.'•v.- i-*K .*.«. S'l- ft f'ij»K T, Detrlinfib., 13. Where, after verdict 

'.- U.I i.^» A'..o'::t*y obtained an order, of a county judge, fort 

^"^ - • ai.* A ^- v>e. and thf plaintiff di^tregarded the order, and en- 

.' «'/'. .tsv^e fuch judfiment,- the court said, the county 

I wtftf J f.jT^, arter verdict. Traver v. Silvernail, 2 Code 

o.s '.*vd* !or the city and county of New-York, on appeal 

.• • .• .•^•' wM^ a motion on the ground that the motion wss 

'.-.T'ti. and that no sufficient reason for not noticing the 

!. oi oi; p.iper», the court said : The Supreme Court could 

... ^..* o • ."' the Code. 401, which allows motions in this dit- 

. V « • 1 ! tdf <• of the court. Their power only extended to 

•» •» •'» the Cinie. A rule requiring such motions to be 

% ..v'^>.> out of court, would be inconsiatent. Lakey v. 

... ".v* K» ».vde of 1S48 which is merged in this section, and 

. s ^i"*"- o:t# may likewise be made to a judge or justice out 

. -.1 i'.'.;? merits." it was held, that the aflidavits, &c, 

. . .V f.vit bt' filed with the clerk of the county where tbe 

.V .>. o «>. t"al has been chan^d. in the county to which 

V i-«:>rrod. Savage v. Relyea, 1 Code Rep., 42. 

. •.^ ..»i oe on tfuch motion must be filed in like manner. 
. •.', s«. ^o Attorneys to file the papers used by them on 

« ., M-cv to see that the order is entered conformably 

.. . .%.i. granted by a judge, r<;)arfe, at ehambera, need 

.,^««^.i% %'<»'juot be made at chambers. Duel v. Agan, 1 

^ ^« i,<^\ '.V «iuts existing at the time of the passage of 
,. HU.>MJiug. In re Hick*$ Will, 4 Pr. R., 316, 

V *" , V •?>•. "^ ^^* court, Gridley, J., said — A new trial for 






» « 
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fied by law in which a motion may be made at diambeia, moUoon mvat be 
either at a general or special term. BedeU t. PtwlU 3 Code Rep., 61-63. 

A motion for a new trial and anenment of damajcea, under the feneml road law, 
{Jaw9 of 1847, c 1 10,) can only be made at a tpeeial term. In Re Fori Pimm 
ond Cooperotown Plank Road Co., Ex parte Raneom^ 3 Code Rep., 148. 

A party complaining of any proceedbg in a eanse, mnat embody all o t je cticM, 
then eziatiog in one motion; he cannot make a aeparate motion for each ob^eetioB. 
Thus where a plaintiff moved to aet aside a demnrrer as irregular, and'ftultnf m that, 
mored to set aside the demnrrer as frivolous, held, that the aeeond motioQ ooold Mt 
be entertained. Deemend ▼. Wolf, I Code Rep., 49. 

An application to the court to remoye a mere technical difBeulty by wUdi otbsr 
parties cannot be aflbcted, may be made ex parte . Re Patteraem, 4 F(. R., 34. 

Where a summons was served, stating that a eomplalot would be filed in the 
clerk's office of Oneida countv, and no copy of the complaint having been served alUr 
a demand made thereof, the defendant moved al the Monroe dreuit for judgment in 
the nature of iieji proe,^ and it was held that the motion should have been made in 
the fifth district or a county adjoining thereto. Johneton v. Bryan, I Code Rep., N. R, 
46. But the clause requiring motions to be made *'within the distrietf eppUee only te 
motions on notice. Peeblee v. Rogere, 5 Pr. R., 908. 

The court will in future be disposed to grant costs to the sneeeaftil puiy in ne- 
tions involving the construction of the code. IMner v. Oikean^ 8 Code Rep., 153. 

Unless costs are asked for in the notice of motion, an order taken by deianH giv- 
ing costs will be irregular. Nortkrup v. Van Deueen, 3 Code Rep., 140. 8e#W- 
preme court rules, 35, 40, 42, common pleas rules in appendix. 

By laws of 1848, e. 35, motions in actions arising in Orieans ooonty mny be heirA 
in Brie county. 

A special motion cannot be renewed without leave of the coort for that pmpoaa 
obUined. MitekeU v. AUen, 13 Wend., 390. Dollfue v. Frooeh, 5 HiU, 493. AtUm 
V. Oibbe, 13 Wend., 309. Supreme court rule 87. 

^ 40S, [363.] When notice i» necessary ^ it must be eight days 
before Aeartn^.— When a notice of a motion is necessary, it 
must be served eight days before the time appointed for the 
bearing; but the court or judge may, by an order to show 
cause, prescribe a shorter time. 

See rule 35 of supreme coort rules in appendix, which requiree non-enumerated 
motions to be noticed for the first day of the term, (except where snfllcient causo 
shall be shown for the omission,) and then a motion may be noticed for a day in term 
special other than the first, bat sufficient excuse must appear upon the moving pepen. 
WhijopU V. Wt7/iams, 4 Pr. R., 88. 

By a rule of the court of common pleas for the city end county of New York, 
(see appendix, and 3 Code Rep., 138), it is ordered; That orders to show cause on 
non-enumerated motions will not hereafter be granted, except upon aflMavit ahowinr 
the neceesity of making the time of notice shorter than is lequired in the code ; and 
where such order is returnable on any other day than the first day of the special 
term, the reason therefor must be stated in the affidavits on which the nM>tion is- 
founded. 

The first part of this order does not apply to motions made on the regular notice 
of 8 days. Lakey v. Cogewell, 3 Code Rep., 116. The last part of the order which 
corresponds to a provision in rule 35 of the roles of the supreme court, was held to be 
inconsistent with section 401 of the Code. lb. 

See supreme court rules and sections 412, 413. 

^ 403. [364.] In actions in supreme courts county judge may 
act at chambers. — His orders^ how reviewed. — In an action in the 
supreme court, a county judge, in addition to the powers con- 
ferred upon him by this act, may exercise, within his county^ 
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the powers of a judge of the supreme court at chambers, ac- 
cording lo llie existing practice, except as otherwise provided 
in this act. And in all cases where an order is made by a 
county judge, it may be reviewed in the same manner as if it 
had been made hy ajudge of the supreme court. 



P«rker. J., il ■■ nid, cone 

MuJ.BulBrKe Iha powoni 

A Cdunlf judge haa pi 



^^wi of t 



ilh aeolian3G4 of the code of 1848, sod per Harrii, J., 
)iig. Seclloii3G4(now403jcIaniiot, u hiibceniup- 
he county judge. Merrilt T. Slocura, I Cmie Rep., 68. 
r independeul of (hs code to gnuil na onler KileadiDg 



□h lakes away any of Ihe powon 
judiciary act a( 184T, eic»pl that 
must be made nilhin llie dialriel, 



it uolliiug in any part ot the code whii 
to oounlf judgea by the a9lb aectioii of the 
o( MclioD 4U1 which euaeti thai " rnotion* 
he Aud Ihii clause mud be uudentood oa appi 
apoD notice. Pteblei v- Rogin. 5 Fr. R.. 208, 3 Cwle Rep.. 315, 

Although a county jadge mUHl perforra hia ollicial dntiM within hi* county, yst 
hia act* whtn done maj' have eflecl in any and all paria of the Stale. Ill, The 
right of couuly judges lo make orders in aclinni ponding in the supreme court is fol- 
ly lecogniied by the 8ath, 90lh, and Sial raiea of the pr«aal ruin of tbo aopreme 
court, Jb. 

Where the place of Iriat mentioned in the complaint was the city and county of 
New Vark, and a county jndge of the county of Kings had granted an injunction 
order, on motion lo vacate aucb ordei the court said: " Section S18 aaya the order 
may be made by "a" county judge, using the indefinite article, and lectloa 4U3 de- 
fiuea what aninly judge is intended, and from that it appenn it mint be a county 
judge o( the couiily il ■■ ■ ■ 



Wher 



onnty jndge rn 

isLce of tl 



K. S., 49. 

Whcra an order waa 

had power to make such 
MaW' York common plea 



n the iDprcnie court 
leta, and ilia ordera are lo be reviewed in 
□ben. Conklin v, Dulehrr, 1 Code Rap., 

Dtv judge, giving a rrspondent ten days 
»bI from a jualioe'. court, held, that ha 
, CUlt,^ Leg. Ob«., 163. See niies of 






I 404. [365.3 ^^ f^l"^"'^^' 4*-> "/ j'f^S^ °^ chambers, motion 
be trans/erred by him to another judge. — Wlien nolice of a 
ilion is given, or an order to show cause is returnable before 
a judge out of court, and at the time fixed for the motion, he 
ia absent or unable to hear it, the same may be transferred, 
by bis order, to some other judge, before whom the motion 
might originally have been made. 

§405. [366.] Enlarging time for jrrocMdingt in an action. 
— The lime within which any proceeding in an action must 
!)e had, after its commencemenl, except the lime within which 
an appeal must be taken, may be enlarged, upon an affidavit 
showing grountJs therefor, by a judge of the court, or if the 
action be in the supreme court, by a county judge. The affi- 
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davit or a copy thereof, must be served with a copy of the 
order, or the order may be disregarded. 

ThM aeetion m identical with tectkm 366, in the cede of 1848. 

In an aetion commenced prior to liit Jaly* 1^48, decided under the code of 1848, 
•eetione 863^66, it was said, that under the former practice, an ofder to enJar|re the 
time to make a caee or bill of exceptions, wee invariably granted ex fflfte, and with- 
out an affidavit, the jodge who tried the cause, acting from his own knowledge of 
the facts and questions of law arising in the case, section 366 (oode of 1848,) allow- 
ing an order to be disregarded, unless the affidavit ou which it was granted, or a copy 
thereof, be served with a copy of the order, u inapplicable to an oraer to ealaifo the 
time to make a case or bill of exceptions, loAen the order it granted 6y tk§ judge 
who tried the eauee. Thampeon v. Blanehmrd^ 1 Code Rep., 105. Bvt if such an 
order be made by a judge other than the judge who tried the eanee, the raquire- 
ments of sectious 405 and 401, sabd. 3, must be complied with, and a copy oif the 
affidavit must be served with the order. Jb, And Smvage v. He/yes, i Ckide Rep., 
42. 3Pr. a,S76. 

A judge at chambers cannot extend the time to make a ease, after the ten days 
have expired. The party must apply to the court, on notice. Doty t. Brei0«, 3 
Pr. R., 375. 2 Code Rep., 3. 

The superior court of the city of New-York have decided, that it had no power 
to extend, directly or indirectly, the time within which an appeal conid be taken. 
XemouU v. Harrie, 1 Code Rep., 125, and I^ell v. MeComUek, 5 Fir. R., fSJ. 35 
£iio« V. Thomao, t6., 361. But, at least one branch of the supreme court have held, ^ 
that the restriction contained in this section, applies only to a chamber order made 
by a jodge of the court, and that the court may enlarge the time to appeal, although a 
judge at chambers cannot Traver v. SUvernail, 2 Code Rep., 96. Crittenden ▼. 
Adatne, 1 Code Rep., N. S., 21. 

An order for time to make a case and bill of exception, is not a stay of prooeed- 
ings; therefore a judge other than the jodge who tried the cause, may make an or- 
der ex parte, giving a party thirty days to make a case aod bill of exceptions. Hmf 
▼. Bennett, 2 Code Rep., 139. 2 Sandf. 8. C. R., 703. And see, Thompeen v. 
Blanchard, 1 Code Rep , 105. 

Where an order by a judge other than the judge who tried the cause, gave a 
party tiiirty days to make a case, Slc., with a stay of proceedings, in the mean time, 
held, that so much of the order as stayed the proceedings, might be disregarded, as 
improvidently inserted, aod the order sustained so far as it extended the time to make 
a case, die. Huffy, Bennett, eupra. 

An order granted ex parte, under this section, need not be entered with the derk. 
Savage v. Relyea, 3 Pr. R., 276. 1 Code Rep., 42. 

It has been suggested that this section (405) should be read in eonneotion with 
section 173 of the code of 1849, (now, in substance, section 174,) and as limiting 
the powers conferred by that section. Crittenden v. Adame, 3 Code Rep., 145-147, 
and note to section 173, of the code. 

It is irregular to serve a copy of an affidavit on which a motion is to be founded, 
previous to its being sworn to. WiUon v. Tiffany, 3 Wend., 310. 

But it seems that omitting to include a copy of the jurat in the copy of affidavit 
served, does not render the proceedings irregular. Graham v. JfeCoaa, 1 Code 
Rep., N. &, 43. 



Chafteb IX. 

Entitl'mg AfidavUt. 
SsvTwa 406. Affidiviu debctiitly ealillotl, valid. 

% 406. [367.] Affidavili defectively entitled, valid.— It shall 
not be necesEary to entUIe an affidavit in the action ; but an 
affidavit made without a title, or with a defective title, ehall 
be as vahd and effectual fur every purpose, as if it were duly 
entitled, if it intelligibly refer lo the action or proceeding in 
which it is made. 

Thuaeclion if idintirral with ae?! Ian 367, iD the rode of 1848. "Thia pniTiaion 
reJkloa. I auppdM), to the iianilufr of the ptnlca, and not the name at the court ia 
which the malter ii pendiDg, or the procBeiiing ia lo be bad." P«r BronaaR, Ch. J., 
in dukmanv. CHckman. I Cods Rrp. US. And where an affidavit waa entilled 
•upTcme court, inalead of court of appeala, the court of appeala held il W be defect. 
Thit MCtion doea not apply lo a notice of motion. /*. 



I 
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Chapter X. 
Computation of Time. 



thin which 
be computed 



SlOTloM 40T. Time, how computed. 

407. [36S] Time, how computed.— The time 
ao act is to be done, as herein provided, shall 
by excluding the first day and including the last. If the la^t 
day be Sunday it shall be excluded. 

In ihv computation of lime, upon aervice of notice of trial, the day of lerriee ia 
excluded, and the liiat day of term la luchided. Thia MClion eatablishri a general 
nile in inch a cue. not oilhsl audi ne the laniiaaee in aeclion 956. Ballon v, Cham- 
berUn.3 Pr. R., 4t2. Daylon V. Mclittyre. 3 Code Rep., 164. S Pr. R., IIT. 

Where an order waa granted, giTlng a rvapoodent ten daja further lime lo aerre 
an affidavit on an apppal from a justice's court, and aueh order was dated aud served 
lit March. 1849, and the affidavit waa not eerved until Monday, the 13th ; held, 
that the affidavit was aerved in due lime. Truax v. Clult. T Leg. Oba.. 163. 

A notics, aerved on Saturday, for Monday, ia not a notice of two days. Whip- 
pic >. Wtlliam; 4 Pr. R., 38. 

Sunday should be excluded, iu computing lime, where the natioe is len then a 
waek. ib. fiulin King v. DamdalUi Sand. S. C. R., 131, the conn said; We 
know of DO rule or principle by which Suuday is lo bs excluded from the compula- 






unday .r 



d the law on Uio si 



to be excluded in the computatioi 
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except in tbcee oeeee where en ict ie to be performed within a eeitein Uo^ 4 
time, sod the left day for performance falla on a Sunday, and not wh«i that dij 
merely intenrenea, the notice and the time when an act is to be done on a apaoM 
day. Eaaton ▼. Ckamberlin, 3 Pr. R, 413. 

Where an act ie to be done after the expiration of thirty days, H cannot be p«- 
formed until the thirty-6rrt day. Judd ▼. FulUm, 4 Pr. R.» 298. 

An order panting addtltbnaZ Itme, doee not commence to ran nntil the tint 
thereby extended would haye expired, had no order been made. Sektmek t. MeKk, 
3 Code Rep., 94. 4 Pr. R., 247. Thus, where the time to anewer would have a- 
pired on the 8th of October, and on the let of October an order was made for twenty 
daye ai^^ieaai Itme to anewer, it waa hM, that the time to anawar w«i thanby 
extended until the 28th of October. Ik. 



Chapter XL 
Notices y and filing and service of papers. 

^'^^"^- I Notice and other papen, how aerred on party or atlenMy. 

^J j' I When and how aerred by mall. 

412. Double time when eerred by roaO. 

413. Eight daye' notice of motion, &c., before ooort or ja^gCy when penoa- 

ally eerved. 

414. Where papers need not be senred on defendant. 

415. Serrice of papers where party reaidee out of State. 

416. SummooB and pleadinga to be filed within ten daye after eerriee. 

417. Service, where party appear* by attorney, 

418. Thia chapter not to apply to summone or prooeaa, or to papen to 

bring party into contempt 

^ 408. [369.] Notices^ 4^., how served. — Notices shall be in 
writing; and notices and other papers may be served on the 
parly or attorney, in the manner prescribed in the next three 
sections, where not otherwise provided by this act. 

The wordfl ** party or attorney** do not include the ** clerk.** See note to Mctioiif 
327 and 411. 

Where two attomeya are in partoership, the baaineaa being done in the name of 
one, yet aervice of papers may be on either, whether he is in his office or abroad on 
other business. Lannng v. MeKHlup, 7 Cow., 416. 

Seryice on a Sunday of a notice, or other papers, is irregular and void. Fitli ▼. 
Porlr, 20 Johna R., 140. 

§ 409. [370.] Service how made. — The service may be per- 
sonal, or by delivery to the party or attorney on whom the 
service is required to be made, or it may be as follows : 

1. If upon an attorney, it may be made during his absence 
from his office, by leaving the paper with his clerk therein* or 
with a person having charge thereof; or when there is no per- 
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>on in the office, by leaving it between the hours of six in ihe 
raoming and nine in the evening, in a conspicuous place in the 
office; or if it be not open so as to admit of such service, tbeD 
by leaving it at the attorney's residence, wiih some person of 
suitable age and discretion. 

2. If upon a party, it may be made by leaving the paper 
at his residence, between ihe hours of six in the morning and 
nine in the evening, wilh some person of suitable age and dis- 
cretion- 



Ab iffidnil of nrvii 
U the lima. Jaeknn i 
bal h need nol ipccijr tli 



clerk must ntsle thil he was in the attomey'i office 
,, 3 Cei. R., 88. Faddoct t, Bectt. 2 Johns., c. 117. 
le or Ihe clerk. Tnmper y. WrigAl, 3 Cai. R., 101. 
cIrcumelsDCM at tlie cue will Bdmiti 
fecu, the urrica 



•ad follovi II up promptly, by s regulm BCrvlce with uolice o( 
mill be deemed (ufficieul. Falcongr t. Ucappel, S Code Rep., 

^410. [371.] TVheit and how served b>/ mail. — Service by 
mail may be made, where the person making the service and 
the person on whom it is to be made reside in different places, 
between which there is a regular communication by mail. 

Whan the aervice or h paper a mads by mail, il mon be depoailed JD the pait* 
office at the reaidence of the attornef niakini; the nrvice — addreacd to the p«naii 
an irhein il is to be aeired, at hia place of residence, and Ihe poelage paid. Scltenct 
r. MeKie, 3 Code Itap., 34. 4 Pr. K. , 346. 

Wheu the paper is (bus deporiled in tlie proper poal-ofGce, correctlji addreaaed, 
(nd the pOHtage paid, the aervice la deemed coDiplels, and llie party to whom il ia 
oddnned lekea the risk of the failure of the mail. lb. Lawlrr r. Saratoga Jtfnl. 
iw. Co., 3 Code Rep., 114. CnlUHiiin t. Adamt, 1 Code Rep., N. 3., 81. Oib- 
(an T. Murdati. 1 Code Rep., 103. Radcbfft i. Van Ainliuynn, 3 Pr. R.. 67. 
Van Home t. Xantgamtty, 5 Pr. R., 238. 

A paper deposited by an agent of Ihe attorney making the Berries, in a poat- 
•ffioe in a diffetent town from thai in which the attorney lesidea, il not B good aer- 
rioa twtfX tram Ihe time il ia actually received. ScXttick t. McKit, 3 CmIs Rep., 
34. 4 Fr. R., 246. PeebUi i. Ragtr; 5 Pr. R., SOB, 3 Code Rep., 213. 

The aorvice of a paper by mail is good, allhoogh deposited in Ihe posl-oSice, on 
the last day for eerrice. sder the mail ha* cloeed, if otherwias mads io conformity to 
the aUlute and the rulea of the court. NoUe ». Trotter, 3 Code Rep., 35. 4 Pr. R., 
393. Radtlifft y. Benthuyttn, 3 Pr, R.. 67. Seheack r. XcKie, 3 Code Rep., 34. 
4 P(. R,. 24G. 

Ry " the peraou making (he aervice" ia meant the attorney on whose behalf il la 
done, and not an inlermediale agent employed by him, Schtack r. MeKit, (uprs. 
In one lespccl the code is more itringent than the late rule of 1847, it rcquirea that 
ibele slinll be a r'galar cuinmunieiiliDn between the two places to make service by 
OiBil •tBilaUe. tb. 

An irregolarity in the aervice is waived by the paper served being releincd and 
aeud np. Otargia Lumber Co., v. Slrong, 3 Pr. K., 346, and il ahould be rolurn- 
*d vrllbin a reasooable time. McGovin v. Learenaorth. 3 Code Rep., 151. Tbi) is 
0**et limited lo leas than Ihe same day. lb. 

^ 411. [372.] The tame. — In case of service by mail, the 
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paper must be deposited in the post-office, addressed to the 
person on whom it is to be served, at his place of residence, and 
the postage paid. 

The " plaoe of mideDoe " moft be andentood to iiie«a the aunoi oC the put- 
office to which the pepen are to be direeted. And for the po rp eeeeof tlyii mitim 
the attorney may decide where is hii place of rendence, by his endoneniMit oa the 
papen. Row^U y. MeCarmiek, 5 Pr. R.t 337. Bopreme court rale 5. 

^ 412. [373.] Double time^ when served iy mai2.— Where the 
service is by mail, it shall be double the time required in cases 
of personal service. 

^ 413. [374.] Eight days' notice ofmotiont 4^., before court 
orjudgef when personally served. — Notice of a motion, or other 
proceeding before a court or judge, when personally served, 
shall be given at least eight days before the time appointed 
therefor. 

^ 414. [375.] When papers need not be served on drfendanU 
— Where a defendant shall not have demurred or answered, 
service of notice or papers, in the ordinary proceedings in an 
action, need not be made upon him, unless he be imprisoned 
for want of bail, but shall be made upon him or his attorney, 
if notice of appearance in the action has been given. 

§ 416. [376.] Service of papers where party resides out of 
the State. — Where a plaintiff or a defendant who has demurred 
or answered, or gives notice of appearance, resides out of the 
State, and has no attorney in the action, the service may be 
made by mail, if his residence be known, if not known, on the 
clerk for the party. 

^416. [377.] Summons and pleadings to be filed within ten 
days after service. — The summons and the several pleadings in 
an action, shall be filed with the clerk within ten days after 
the service thereof, respectively, or the adverse party, on proof 
of the omission, shall be entitled, without notice, to an order 
from a judge that the same be filed within a time to be specified 
in the order, or be deemed abandoned. 

The court will permit a party to file a pleading after the time limited therefor 
in an order to file it, if the ominion be explained — as» if a copy be inadvertentiy filed 
instead of the original. Short ▼. May, 2 Sand. S. C. R., 639. 

^ 417. [878.] Service where party appears by attorney. — 
Where a party shall have an attorney in the action, the ser- 
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▼ice of papers shall be made upon the attorney, instead of the 
party. 

Notiee of appeal iboald be aenred on the attorney of record in the court below^ 
BOloiithe party. 

Tba aenrice of aneh notiee being a jariedictional qaeetion, the party can take 
advaatafe of it at any timei if he has not appeared ao aa to giYe jnriadiction in 
UMcaaa. 

Where aneh lenriee waa made upon the party only who had not appeared ao aa 
to giva the eoort jnriadiction, the appeal waa held a nullity. Tripp v. De Beta, 5 
Vt. R.» 114. 3 Code Rep., 163. 

Where the attorney for the plaintiff in error removed from the State, and notice 
bad been ffiren to the party to appoint another attorney, ponaant to the atatnte, (S 
R. 8b, 387, a. 67.,) held, nevertbelen that a motion to qoaah the writ of error could 
Bot be made without notice thereof to the plaintiff in error. Jewell y. Sekoutenf 
10oaia^841. 

§ 418. [379.] This chapter not to apply to summons or pro^ 
cetf y or to papers to bring 'party into contempt. — The provisions 
of this chapter shall not apply to the service of a summonSy 
or other process, or of any paper to bring a party into con- 
tempt. 



CHAPTER XII. 
Duties of Sheriffs and Coroners. 

Sacmui 419. Duty of aheriff and coroner in lerving or executing procaai, and 

how enforced. 

% 419. [380.] Duty of sheriff and coroner in serving or eore- 
cuHng process^ and how enforced. — Whenever, pursuant to this 
acty the sheriff may be required to serve or execute any sum- 
monsyorderorjudgmentyortodoany other act, he shall be bound 
to do so in like manner as upon process issued to him, and 
shall be equally liable in all respects for neglect of duty ; and 
if the sheriff be a party, the coroner shall be bound to perform 
the service, as he is now bound to execute process, where the 
sheriff is a party ; and all the provisions of this act relating 
to sheriffs shall apply to coroners when the sheriff is a party. 

See aupreme court rule, 6, and aection S90. 



Chapter XIII. 
Accountability of Guardians. 

SicrnoN 420. Guardian not to reoeiye property until lecurity be given. 

^ 420. [381.] Ctuardian not to receive property ntuil eecwniy 
given. — ^No guardian appointed for an infant* shall be permit- 
ted to receive property of the infant, until he shall have given 
sufficient security* approved by a judge of the court or a county 
judge, to account for and apply the same, under the direction of 
the court. 

Supreme court rulee, 58, et aeq. 

Chapter XIV. 
Powers of Referees. 

Section 421. Refereea authorized to adminiater oatha and to ezeroiae powera now 

yeated in referees by law. 

^421. [382.] Authorized to administer oaths f and to earer- 
cise powers now vested in referees by law. — ^Every referee ap- 
pointed pursuant to this act, shall have power to administer 
oaths in any proceeding before him, and shall have generally 
the powers now vested in a referee by law. 

The credibility of a witneae on a hearing before a referee la a question aolelj fbr 
the referee, and his decision as to that cannot be.reviewed. Leaeh v. Kelsy, 7 Baib. 
S. C. R., 466. And see note on page 218. 



Chapter XV. 

Miscellaneous provisions. 

SicnoN 422. Papers lost or withheld, how supplied. 

423. Where undertakings to be filed. 

424. Judgment on bond and warrant of attorney, executed before Jidy 1, 

1848. 

425. Time for publication of notices, how computed. 

426. Laws of other States and governments, how proved. 

^ 422. Papers lost or withheld^ how supplied. — If an original 
pleading or paper be lost or withheld by any persont the 



court may authorize a copy thereof to be filed and used in- 
stead of the original. 

Sm note lo sectiou SSI and 4l6. 

^ 423. Where tinder lakingt to bejiled- — The various uiider- 
takiilgs required to be given by tbis act, must be filed with 
(he clerk of the court, unless the court expressly provides for 
a different disposition thereof, except that the undertakings 
provided for by the chapter on the claim and delivery of per- 
sonal properly, shall, after the justification of ihe sureties, be 
delivered by the sheriff to the parties respectively, for whose 
^^enefit tbey are taken. 

^^h ^ 4S4. Judgment on bond and warrant ofattorneif, executed 
^^Kre July 1, 1848. — Upon any bond and warrant of attorney 
executed and delivered before the first day of July, 1848, 
judgment may be entered in the manner provided by sections 
383, 383 and 3S4, upon the plaintiff's filing such bond and 
v&rrant of attorney, and the statement signed and verified by 
himself, in the form prescribed by section 383. 

§ 425. Time/or publication of notices, how computed. — The 
time for publication of legal notices shall be computed so 
as to exclude the first day of publication, and include the day 
D which the act or event, of wblch notice is given, is to hap- 
1, or which completes the full period required fur publica- 



[ % 426. Laws of other Stales and governments, how proved. — 
mted copies in volumes of statutes, code, or other written 
tcled by any other Stale or terriiory, or foreign gov- 
ernment, purporting or proved to have been published by the 
authority thereof, or proved lo be commonly admitted as evi- 
dence of the existing law in the courts and judicial tribunals 
of such Slate, territory or government, shall be admitted by 
the courts and officers of this Slate, on all occasions, as pre- 
sumptive evidence of such laws. The unwritten or common 
law of any other Stale, or territory, or foreign government, 
may be proved as facis by parol evidence; and the books of 
reports of cases adjudged in iheir courts, mayalso be admitted 
aa presumpllve evidence of such law. 

eMbinori849,p. 336. Lim of 1B4E, pp. 904, 303. 



TITLE XIU. 
AcHofii in Particular Cases. • 

CHApTift I. AetimM agaiott forei^ corpontioot. 

IL Aetioiui in place ofacire faciaa, quo warranto, and of informatkiM te 
the nature of quo warranto. 
IIL Aetiona for the partition of real property. 
IV. Aetiona to determine oouflicting claima to real property, and tot WMto 

and nuisance. 
V. General proviaiona relating to aetiona oonceming real property. 



Chapter I. 

Actions against Foreign Corporations. 

Sbctioii 427. Where and by whom brought. 

^ 427. Where and^hy whom brought. — An action against a 
corporation, created by, or under the laws of, any other 
State, government or country, may be brought in the supreme 
court, the superior court of the city of New- York, or the court 
of common pleas for the city and county of New-York, in the 
folUowing cases: 

1. By a resident of this State, for any cause of action. 

2. By a plaintiff not a resident of this State, when the 
cause of action shall have arisen, or the subject of the action 
shall be situated within this State. 

The code of 1848 had no section corresponding to this, and in an action com- 
menced against a foreign corporation in the court of common pleas for the city and 
county of New-York, white that code was in operation, and called on for trial after 
the code of 1849 went into effect On the cause hein? called, it was objected that 
the court had no jurisdiction ; to which it was answered, that by appearing and an- 
swering without objection, the defendant had waived his right to object to the juris- 
diction, but it waa held that the court had no jurtadiction of the action, and that the 
right to resenre the objection to the time of trial was expressly conferred by the code, 
and that there had been no waiver so as to confer jurisdiction. Caw v. Ohio /aa. Ca., 
2 Code Rep , 83. 

The service of a summons upon a president of a foreign corporation who happena 
to be temporarily in thia State, and who does not volunUrily appear, doea not give 
the court jurisdiction of the defendant (the corporation) for the pnrpoae of rendering 
personal judgment upon contracts made in this State, or for debta due to reaidents of 
this Stato. Such a service must be regarded, for all practical pnrpoaea, aa aimply • 
stotutory notice that proceedings are about to be iustitoted against the defondant*a 
property. Hulbert v. Hope Mutual Int. Co., 2 Code Rep., 148. 4 Pr. R. 975, iA., 
415. Brewtter v. Michigan Central R. R. Co., 3 Code Rep., 215, 5 Pr. R^ 18S. 

An action against a foreign corporation is now, aa a 9uit waa formeriy, a proooad- 
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<iiif agaioci its property only, imlew there b a Tolantary appearance by the defeni- 
«at lb. 

The law aathorixing raits against foreign corporations was not changed by the 
code 9B origioaliy adopted, (code of 1848) but the amendments of 1849 introduced into 
that act provisions regulating such actions which probably supersede pre-existing 
statateson that subject (Laws of 1849, cap. 107, p. 142, Rep. of Commrs. on Prac- 
tice, p. 39, Code, ss. U27 to 243, 2 R. S., 459.) Before 1849 the only mode of pro- 
ceeding against a foreign corporation was by attachment (1 Pr.R., 250, 2 R. S.,459, 
8. 15. By chapter 107 of laws of 1849, the revised statutes were amended so as to 
require a summons and complaint to accompany the attachment, but now it is not 
required that the attachment should accompany the service of the aummoos. It 
may be served afterwards. lb. See laws of 1845, p. 256. 



Chapter II. 

Actions in place of scire faciaSi quo warranto^ and of informations 

in the nature of quo warranto. 

SiOTioif 428. Scire facias and quo warranto abolished and this chapter substituted. 

429. Action may be brou(^ht by attorney-general to vacate a charter, by 

direction of legislature. 

430. Action to annul a corporation, when anyhow brought by attorney- 

general, by leave of supreme court. 

431. Leave, bow obtained. 

432. Action upon information or complaint, of course. 

433. Action, when and how brought to vacate letters patent. 
434* Relator, when to be joined as plaintiff. 

435. Complaint and arrest of defendant, in action for usurping an of- 

fice. 

436. Judgment in rach action. 

437. Assnciption of office, &c., by relator, when judgment is in bis favor. 

438. Proceedings against defendant, on refusal to deliver books or papers. 

439. Damages, how recovered. 

440. One action against several persons claiming office or fraachife. 

441. Penalty for usurping office or franchise, how awarded. 

442. Judgment of forfeiture against a corporation. 

443. Costs against corporation or persons claiming to be each, how ceU 

lected. 

444. Restraining corporation and appointment of receiver. 

445. Copy of judgment roll against corporation, where to be filed. 

446. Entry of judgment relating t^ letters patent in records' of commis- 

sioners of land office. 

447. Actions for forfeiture of property to the people. 

^ 428. Scire facias and quo warranto abolished^ and this 
chapter substituted. — The writ of scire facias, the writ of quo 
warranto, and proceedings by information in the nature of quo 
warranto, are abolished, and the remedies heretofore obtain- 
able in those forms, may be obtained by civil actions under 
the provisions of this chapter. But any proceeding here- 
tofiMre commenced, or judgment rendered, or right acquired, 
shall not be affected by such abolition. 

20 
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Id quo warranto commenced before Jalyi 1648, moUons for jadraeat miit bt 
made to the general term. PeopU §x reL Coon t. Oilbertt 2 Code Rep., 31. 3 (ft. 

181. 

Where a judgment was obtained in 1842, and the plaintiff on May 4, 1849, ia- 
raed a writ of tcire facias qijuire exeeutionem non, the court, on defendant's motion, 
set aside such writ, saying : The amended code took effect prior to the iasae of this 
writ and must control the rights of the parties. By section 428 the writ of oeiro /a- 
dao m abolished, and the remedies prescribed by sections 283 and 284 anbatitoted. 
The saving clause in section 428 relates only to proceedings by icire faeiao com- 
menced before the code took effect, whethet judgment had been rendered therein or 
not. The motion contemplated by section 284 renders a teire faeiao unnecesMiy. 
Cattkill Bank v, Sandford, 4 Pr. R., 100. It was held otherwise ander the code 
of 1848, but that code had no section corresponding to this. Anon., I Code Rep., 
118. 

"^ 429. Action may be brought by attorney-general to vacate 
a charter by direction of legislature* — An action may be brought 
by the attorney -general, in the name of the people of this State» 
whenever the legislature shall so direct, against a corpora- 
tion, for the purpose of vacating or annulling the act of incor- 
poration, or an act renewing its corporate existence, on the 
ground, that such act or. renewal was procured, upon some 
fraudulent suggestion or concealment of a material fact, by 
the persons incorporated, or by some of them, or with their 
knowledge and consent. 

^ 430. Action to annul a corporation, when and how brought 
by attorney-general by leave of supreme court. — An action may 
be brought by the attorney-general, in the name of the peo- 
ple of this State, on leave granted by the supreme court, or a 
judge thereof, for the purpose of vacating the charter or an- 
nulling the existence of a corporation, other than municipal^ 
whenever such corporation shall, 

1. OSend against any of the provisions of the act or acts 
creating, altering, or renewing, such corporation ; or, 

2. Violate the provisions of any law, by which such cor- 
poration shall have forfeited its charter, by abuse of its pow- 
ers ; or, 

3. Whenever it shall have forfeited its privileges or fran- 
chises, by failure to exercise its powers ; or, 

4. Whenever it shall have done or omitted any act, which 
amounts to a surrender of its corporate rights, privileges, and 
franchises ; or, 

5. Whenever it shall exercise a franchise or privilege, 
not conferred upon it by law. 
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And it shall be the duty of the attorney-general, whenever he 
shall have reason to believe, that any of these acts or omis- 
sions can be established by proof, to apply for leave, and 
upon leave granted, to bring the action in every case of pub- 
lic interest, and also in every other case, in which satisfactory 
security shall be given, to indemnify the people of this State, 
against the costs and expenses to be incurred thereby. 

^ 431. Leave, how obtained. — Leave to bring the action 
may be granted, upon the application of the attorney-general; 
and the court or judge may, at discretion, direct notice of 
such application to be given to the corporation or its oflScers, 
previous to granting such leave, and may hear the corpora- 
tion in opposition thereto. 

^ 432. Action upon information or complaint, of course. — An 
action may be brought by the attorney-general in the name 
of the people of this State, upon his own information, or upon 
the complaint of any private party, against the parties offend- 
ing in the following cases : 

1. When any person shall usurp, intrude into, or unlawfully 
hold or exercise, any public office, civil or military, or any 
franchise within this State, or any office in. a corporation cre- 
ated by the authority of this State ; or, 

2. When any public officer, civil or military, shall have 
done or suffered an act which, by the provisions of law, shall 
make a forfeiture of his oflSce ; or, 

3. When any association, or number of persons, shall act 
within this State as a corporation, without being duly incor- 
porated. 

^ 433. Action, when and how brought to vacate letters patent. 
— An action may be brought by the attorney-general, in the 
name of the people of this State, for the purpose of vacating 
or annulling letters patent, granted by the people of this State, 
in the following cases : 

1. When he shall have reason to believe that such letters 
patent were obtained by means of some fraudulent sugges- 
tion or concealment of a material fact, made by a person to 
whom the same were issued or made, or with his consent or 
knowledge ; or. 
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2. When he shall have reason to believe, that such letters 
patent were issued through mistake, or in ignorance of a tna- 
terial fact ; or, 

3. When he shall have reason to believe, that the patentee, 
or those claiming under him, have done or omitted an act, in 
violation of the terms and conditions on which the letters pa- 
tent were granted, or have, by any other means, forfeited the 
interest acquired under the same. 

^ 434. Relator, when to be joined as plaintiff. — When an 
action shall be brought by the attorney-general, by virtue of 
this chapter, on the relation or information of a person having 
an interest in the question, the name of such person shall be 
joined with the people, as plaintiff. 

^ 435. Complaint and arrest of defendant, in action for usurp' 
ing an office. — Whenever such action shall be brought against 
a person for usurping an office, the attorney-general in addi- 
tion to the statement of the cause of action, may also set forth 
in the complaint, the name of the person rightfully entitled to 
the office, with a statement of his right thereto, and in such 
case, upon proof by affidavit, that the defendant has received 
fees or emoluments belonging to the office, and by means of 
his usurpation thereof, an order may be granted by a judge 
of the supreme court, for the arrest of such defendant, and 
holding him to bail, and thereupon he shall be arrested and 
held to bail, in the manner, and with the same effect, and sub- 
ject to the same rights and liabilities, as in other civil actions, 
where the defendant is subject to arrest. 

§ 436. Judgment in such actions. — In every such case, 
judgment shall be rendered upon the right of the defendant, 
and also upon the right of the party, so alleged to be entitled, 
or only upon the right of the defendant, as justice shall re- 
quire. 

§ 437. Assumption of office, SfC, by relator, when judgment is 
in his favor. — If the judgment be rendered upon the right of 
the person so alleged to be entitled, and the same be in favor 
of such person, he shall be entitled, after taking the oath of 
office and executing such official bond as may be required by 
law, to take upon himself the execution of the office, and it 
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shall be his duty, immediately thereafter, to demand of the 
defendant in the action, all the books and papers in his cus- 
tody, or within his power, belonging to the office from which 
be shall have been excluded. 

^ 438. Proceedings against defendant, on refusal to deliver 
books or papers. — If the defendant shall refuse or neglect to 
deliver over such books or papers, pursuant to the demand, 
he shall be deemed guilty of a misdemeanor, and the same 
proceedings shall be had, and with the same effect, to compel 
delivery of such books and papers, as are prescribed in arti- 
cle five, title six, chapter six, of the first part of the Revised 
Statutes. 

§ 439. Damages, how recovered. — If the judgment be ren- 
dered, upon the right of the person so alleged to be entitled, 
in favor of such person, he may recover, by action, the dam- 
ages which he shall have sustained, by reason of the usurpa- 
tion by the defendant of the office, from which such defend- 
ant has been excluded. 

^ 440. One action against several persons claiming office or 

franchise. — Where several persons claim to be entitled to the 

same office or franchise, one action may be brought against 

all such persons, in order to try their respective rights to such 

office or franchise. 

^441. Penalty for ruurping office or franchise, how atvarded. 
— When a defendant, whether a natural person or a corpo- 
ration, against whom such action shall have been brought, 
shall be adjudged guilty of usurping or intruding into, or un- 
lawfully holding or exercising any office, franchise, or privi- 
lege, judgment shall be rendered, that such defendant be ex- 
cluded from such office, franchise, or privilege, and also that 
the plaintifi' recover costs against such defendant. The court 
may also, in its discretion, fine such defendant a sum not ex- 
ceeding two thousand dollars, which fine, when collected, 
shall be paid into the treasury of the State. 

'^ 442. Judgment of forfeiture against a corporation, — If it 
shall be adjudged, that a corporation, against which an action 
shall have been brought, pursuant to this chapter, has, by ne- 
glect, abuse, or surrender, forfeited its corporate rights, privi- 
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vileges and franchises, judgment shall be rendered, that the 
-corporation be excluded from such corporate rights, privi* 
leges and franchises, and that the corporation be dissolved. 

^ 443. Co$ts against corporation^ or persons claiming to 6e 
iikrA, how collected. — If judgment be rendered in such action, 
against a corporation, or against persons claiming to be a cor- 
poration, the court may cause the costs therein to be collected 
by execution against the persons claiming to be a corporation, 
or by attachment or process against the directors or other offi- 
cers of such corporation. 

^ 444. Restraining corporation and appointment of re- 
ceiver. — When such judgment shall be rendered against a 
corporation, the court shall have the same power to restrain 
the corporation, to appoint a receiver of its property, and to 
take an account, and make distribution thereof among its 
creditors, as are given in article three, title four, chapter 
eight, of the third part of the revised statutes ; and it shall 
be the duty of the attorney-general, immediately after the 
rendition of such judgment, to institute proceedings for that 
purpose. 

§ 445. Copy of judgment roll against corporation^ tohere 
to be Ji led. — Upon the rendition of such judgment against a 
corporation, or for the vacating or annulling of letters patent, 
it shall be the duty of the attorney -general, to cause a copy 
of the judgment roll to be forthwith filed in the office of the 
secretary of state. 

^ 446. Entry of judgment relating to letters patent in records 
of commissioners of land office. — Such secretary shall thereupon, 
if the record relates to letters patent, make ap entry in the 
rcconls of the commissioners of the land office, of the sub- 
stance and effect of such judgment, and of the time when 
the record thereof was docketed, and the real property grant- 
ed by such letters patent, may thereafter be disposed of by 
such commissioners, in the same manner as if such letters 
patent had never been issued. 

'^ 447. Actions for forfeiture of property to the people. — 
Whenever, by the provisions of law, any property, real or 
personal, shall be forfeited to the people of this State, or to 
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any officer for iheir use, an action for the recovery of such 
properly, alleging the grounds of the forfeiture, may be 
rought by the proper officer, in the supreme court. 

CHAPTEa in. 
Action/or the Partition of lUrd Property. 

9. ProvteiDUf of ReviHil Stalutn*, applicable lo acliooi for purliliau. 

^ 44S. Provtt'iQjts of Revised StaCufcs, applicable to nctiont 
r partition. — The provisions of the Revised Statutes relating 
to the partition of lands, tenements and heredilaments, held 
-or possessed by joint tenants or tenants in common, shall ap- 
ply to actions for such paniiion brought under this act, so far 
as the same can be ao applied to the substance and subject 
matter of the action, without regard to its form. 

Thacodoof 1S48 hnd iia n 
ie4lt, ■ doubt ex^iled whelhet 1 

der th* trviBcd aUlultWi or by ■ummoiia and compliiiiil uudar Ihe coda, II WM held 
lyt, but finally tlial the procsBdiiiga migbt b« eiihsr by suniinoiia and eom- 
ii by (Ktltlon, at the option of Iho plainlilT H^alMn v. Brigkam, 1 Cods 
i.,GT. 3Fr.K.,S9D. Mytro v. Rif^et, 3 Code Rep., ID. 4 Pr. K.. S3. Mytri 
Wland, ib. Backun v. Slillitrll. I Code Rep., TU. 3 Ft. R., 318, Tratitr T. 
iMr, 1 Code Rep,, 113. 3 Pr. R., 351, Raa t. J7eu>, 4 Pr. R., 133, 
_. Whore Iho proeeedinge are iiutitated by pvtiiion.lbe pleadlngiare ialooded tobe 
(imilarto Rn aclloD under [ha cade. Tlie pelilioa !■ loataad for llin complalal, aad 
any Ihiiig may be plxided which will abUe the action or bar the pelitiousr'a rieht lo 
s judement. Ried v, Ckild, a Coda Rep.. SS. 4 Pr. R., laS, Wo belieTe the mora 
oaaal practice now it to prooeed by BUinman* nnd Gomplaiiil. 

Id a parlilion suit eammeDCpd by ■unimane and complaint, where any of (he da- 
Zend anli oniil toetuwel in due time, it u uot necneary le enter an order tor Iheir 
defaiilt ID not aniweritig, the plainlilFie entitled lo Iho relief aaked for, aa in Other 
aotioua. Wauon v. Brigkam. 1 Code Rep., 67. 3 Pr, R,. 9<)U. 

Ad slleeallon lUan aiiawer iu a parliUoQ aait, (hat Ibe plaintiff' had unreosona- 
refuaed to make partition by deed, waa atricken out as reduadant. KcOoiean >. 
rroia, 3 Code l{ep,,B. 

The court ha* no diacreliODary pover to charge either party with the entire coeta 
fattitiun. upon the ({rouud thai the plaintiff uarenaoaubly refuoFd to make partl- 
- bv deed. The proviaiona of the Reviaed Sutulea {S R 8., SQS. ^ T7j ia not re- 
l«« by aectloD 3US of the code, but the latter miul be cooatruod in oonneciion «ith 
. aa qaaliSed hy the former, lb. 

But whoa the plaintiff Iu aauit in partition makea' pervoua defeTidantB who have 
loleroai in IheaDbjeel mailer uf the auit. Iho coala ofauch defendanta will not be 
Irged upon the fund or agnintt (liair cu-dvfDudanls, bill mnift be paid by Iho plain- 
Kpenonally, Hammtriltif v, HammtTtlty, 7 Leg- Oha., IS7. 
t Unlma auoh auneceoaary partiH ate brouilhl in al the reqaeil of Ihe other de- 
WdaliMu lb. 

\ Notice o( eaiiiminioner'a proeeedinira iu partition m not Mquired by statute to be 
'' ~ ' ' . It would ba praper, howerer, that Ihe partieaihoutd have an 

._.. ., . _. . sard l>eforB the oommiaronera hefote patlitiou. Ram v. Ram, 4 
t B., 133, and tee lupi^rior nourt nilea 77, 78, 79, and aee Hayiearit t. Judtm, * 
'^ "t. S. C. a. 93(t, aud iawa of IS4T, cap. 430, 
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Chapter IV* 

Actions to determine conflicting claims to Real Property^ and for 

waste and nuisance. 

Section 449. Actioiu to determine claims to real property, how proteeated. 

450. Action of waate aboliahed. Waste how remediable. 

451. Provisions of revised statates applicable to actions for waate under 

this act. 

452. When jadfjrment of forfeitore and eviction to be given. 

453. Writ of nuisance abolished. 

454. Remedy for injuries heretofore remediable by writ of nnisanoe. 

^ 449. Actions to determine claims to real property^ how pro- 
secuted. — Proceedings to compel the determination of claims 
to real property, pursuant to the provisions of the revised 
statutes, may be prosecuted by action under this act, without 
regard to the forms of the proceedings as they are prescribed 
by those statutes. 

Notwithstanding this section, it has been held that actions to determine conflict- 
ing claims to real property must still be commenced in the manner preseribed by thr 
revised statutes. Crane v. Sawyer, 1 Code Rep., N. S., 30. 

The costs allowed to the prevailing party in a summary procceeding to recover 
possession of land, are merely the fees of those officers who are required to perform 
the services, such as the judge, sheriff, constable, &.c. Attorney and counsel fees are 
not recoverable against the adverse party. Partridge v. Ford, 5 Pr. R., 31. See 
laws of 1848, cap. 50. 

'^ 460. Action of waste abolished. Waste how remedia- 
ble. — The action of waste is abolished, but any proceeding 
heretofore commenced, or judgment rendered, or right ac- 
quired, shall not be affecteti thereby. Wrongs heretofore 
remediable by action of waste, are subjects of action as other 
wrongs, in which action there may be judgment for damages, 
forfeiture of the estate of the party offending, and eviction 
from the premises. 

^451. Provisions of Revised Statutes applicable to action for 
toaste under this act. — The provisions of the Revised Statutes 
relating to the action of waste, shall apply to an action for 
waste, brought under this act, without regard to the form of 
the action, so far as the same can be so applied. 

'^ 452. When judgment of forfeiture and eviction to be given. 
— ^Judgment of forfeiture and eviction shall only be given ii> 
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fiivor of the person 'entitled to the reversion, against the tenant 
in possession, when the injury to the estate in reversion shall 
be adjudged in the action to be equal to the value of the 
tenant's estate, or unexpired term, or to have been done in 
malice. 

§ 453. Writ of nuisance abolished. — The writ of nuisance 
is abolished ; but any proceeding heretofore commenced, or 
any judgment rendered, or right acquired, shall not be affected 
thereby. 

^ 464. Remedy for injuries hereto/ore remediable by un^it of 
nuisance. — Injuries heretofore remediable by writ of nuisance, 
are subjects of action, as other injuries, and in such action 
there may be judgment for damages, or for the removal of the 
nuisance, or both. 

Chapter V. 
Oeneral provisions relating to actions concerning real property^ 

Sicnoii 455. ProvisioDs of Revised Statutes applicable thereto. 

^ 466. Provisions of Revised Statutes applicable thereto. — The 
general provisions of the Revised Statutes relating to actions 
concerning real property, shall apply to actions brought under 
this act, according to the subject matter of the action, and 
without regard to its form. 

The Revised Statutes (2 R. S., 309, s. 38.) provides «< that the court in whicb 
such judgment, (i. e. judgment iu ejectment,) shall be rendered at any time wKbin 
three years thereafter, upon the application of the party against whom the sane 
was rendered, his heirs and aasignp, and upon payment of all costs and damages recov- 
ered thereby, shall vacate such judgment and grant a new trial in such cauie." 

lo an action commenced since the code took effect, to recover possession of real 
estate, the defendant had a verdict, and the plaintiff (within three years) moved for 
a new trial under the above provision of the Revised Statutes. The defendant ob- 
jected that the judi^ment had not been perfected, and that the Revised Statutes did 
not apply ; bat the court, Marvin, J., held, that the Revised Statutes did apply, and 
ordered that the plaintiff be allowed to perfect the judgment unless the defendant did 
so within ten days, and that when perfected the judgment should be thereupon va- 
cated and a new trial granted without further order, ou the terms (we presume, the 
report being silent upon thQ subject,) prescribed by the Revised Statutes. And in 
^a action commenced before the code went into effect and decided since, where the 
judgment having been paid the defendant moved for a new trial pursuant to statute^ 
(2 R. S., 309,) it was held, that the court had no discretion. The statute is imper- 
ative that the party, on application and payment of all the costs and damages recov- 
ered, Mhall have a second trial. 2 R. S., 309, s. 37. 2 Paine & Duer's Pr., 517. 
Gra. Pr., 676. Shaw v. McMaren, 2 Hill., 4)7. The code has made no change in 
this part of the practice, even in suits commenced since it took effect ; for, althoogb 
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the action of ejectment !■ not retained by name, in actions for land ihem 
of the Revised Statutes apply. Rogen v. Wing^ 5 Pr. R., 50. 

See section 121, and laws of 1847, cap. 337. Laws of 1846, c. 159. And 
■some remarks on the practice in actions of ejectment — 1 Code Rep., 19. 



TITLE XIV. 

Provisions relating to Existing Suils.^ 

-Skction 456. Appeal from an order at special term, on summary application, after 

judfjrment. 

457. Writ of error in all cases abolished. Appeal sabstKnted. 

458. Execution when issuable on a judflnneut docketed before July 1, 

1848. 

459. Proceeding by re*heariD)|r abro^ted. 

460. Appeals from final decrees, by a single judge, in snpreme court, in 

suits inequity pending on July 1, 1847, when to be taken. 

461. Issues of fact in county court or common pleas before July l, 1848, 

how tried. 

'^ 456. Appeal from order at a special term, on summary ap- 
plication after judgment. — The appeal mentioned in section 9, 
of the act to facilitate the determination of existing suits in the 
courts of this State, may also be taken from an order made at 
a special term, on a summary application in an action after 
judgment, when such order involves the merits of the applica- 
tion, or some part thereof. 

§ 457. Writ of error in all cases abolished. — Appeal substi- 
tuted. — No writ of error shall be hereafter issued in any case 
whatever. Wherever a right now exists to have a review of 
a judgment rendered, or order or decree made before the first 
day of July, 1848, such review can only be had upon an 
appeal taken in the manner provided by this act, and all ap- 
peals heretofore taken from such judgments, orders or decrees, 
under the provisions of the code of procedure, which are still 
pending in an appellate court, and not dismissed, shall be valid 
and effectual. But this section shall not extend the right of 

* upon the code and supplementary act of 1848, a question was raised as to 
what was an existing suit ; and where in an action at law a declaration was deliv- 
ered to the sheriff for service before the code went into effect, but was not served 
until after the code took effect, it was held, not to be an existing suit, and the dec- 
laration was set aside. Diefendorf \ . Elwood, 3 Pr. R., 385. 1 Code Rep., 42. 

An equity suit iu which the subpoena to appear and answer was tested and issued 
prior to Ist July, 1848, but not served until after that time, was held to be an exist- 
ing suit Angeh v. Van Burgh, 1 Code Rep., 84. 
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review to any case or question to which it does not now ex- 
tendi nor the time for appealing, nor shall it apply to a case 
where a writ of error has been already issued. 

Section 457 of the code of 1848, authorizes a review only in cases where the 
judgment, decree, or order appealed from, was entered before the code was passed, 
and where a right of review existed by the previous law. Dunlop ▼. Edwardt, 3 
Code Rep., 197. 

A writ of error will not lie to review in the court of appeals a decision of the 
supreme court, made at special term, awarding a peremptory mandamus. Peoplt 
V. Steele, 1 Code Rep., 88. 

^ 458. Execution when issuable on a judgment, docketed be/ore 
July 1, 1848. — An execution may be issued without leave of 
the court upon a judgment docketed before the first day of 
July, 1848, or now or hereafter to be rendered in an action 
pending on that day, at any time within five years after the 
rendering of the judgment. 

See sections 283, 284. 

§ 469. (Amended.) — Application of this act to actions pend- 
ing Extraordinary terms. — The provisions of this act apply to 
future proceedings in actions or suits heretofore commenced, 
and now pending as follows: 

1. If there have been no pleading therein, to the pleadings 
and all subsequent proceedings : 

2. When there is an issue of law or of fact, or any other 
question of fact to be tried, to the trial and all subsequent pro- 
ceedings : 

3. After a judgment or order, to the proceedings to enforce, 
vacate, modify or reverse it, including the costs of an appeal. 
Whenever the judges of the supreme court in any district find 
that the court at any term or circuit, has not been, or will not 
be able to dispose of all the cases upon the calendar, they may 
request the governor to assign other judges, and if necessary, 
appoint extraordinary terms and circuits, for the purpose of 
disposing of such cases. The governor may thereupon make 
such assignment, and the judges assigned must hold the courts 
accordingly. 

Before amendment this section was as follows : The proceeding by re-hearing, 
provided for in the act in relation to the judiciary, passed May 12, 1847, and mod- 
ified in sections 7 and 8 of the act to facilitate the determination of existing suits in 
the courts of this*State, passed April 12, 1848, is hereby abrogated, so far as it relates 
to the appeals provided for in this section. 
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^ 460. (Amended.) — Appeal /ram certain final decree* aU 
Itnoed. — An appeal may be taken from any final decree entered 
upon the direction of a single judge, in any suit in equity pend- 
ing in the supreme court on the first day of July, one thousand 
eight hundred and forty-seven, •• at any time before the first 
day of November, one thousand eight hundred and fifty-one. 
But this section shall not apply to cases where a rehearing has 
already been had or ordered, or to the case of a decree en- 
tered before the passage of this act, and to review which no 
attempt in good faith has been or shall have been made within 
thirty days after notice of the entry of such decree." Such 
appeal shall be taken in the manner provided in sections three 
hundred and twenty-seven and three hundred and forty-eight 

The part within iuTorted commas, is sabetitiited for those words: " Withfai ninoty 
days from the time this act shall take effect ; but this section shall not apply to esses 
where a re-hearing has already been had or ordered, and.',' 

This section is not onoonstitutional, it is merely a provision ezteading tha tine for 
brinffing an appeal. It affects the remedy only. Bureh y, Newbury 1 4 Pr. R, 145. 

No suit in equity wss pending in the supreme coort, on " the &Bi day oC Jaly* 
1847," nor until the 1st Monday in July, (5th July, 1847.) Const., art xiv^s. 6. 
Bat it is undoubtedly the intention of the legislature, by this section, to restore Ike 
riffht to a re-hearing in suits in equity pemling on the first Monday of Jaly, 1847, 
where it has been lost, and this section is to be construed as applicable to all soita in 
eautty, pending in the supreme court on the 1st Monday, (the 5th,) of Jaly, 1847. 

§ 461. Issue of fact in county court or common pleas before 
July 1, 1848, fww tried. — An issue of fact joined in a county 
court, or court of common pleas, before the first day of July, 
one thousand eight hundred and forty-eight, or then pending 
in that court on appeal, shall be tried by a jury, unless the 
parties otherwise agree. 



TITLE XV. 

General Provisions. 

Sicnoir 409. Definition of *< real property.'* 

463. Definition of " personal property.^' 

464. Definition of •' propert y." 
• 465. Definition of '< district" 

466. Definition of <' clerk." 

467. Rule of strict construction of statutes inapplicable to this act. 

468. Statutory provisions, inconsistent with this act, repealed. 

469. Rules and practice, inconsistent with this act, abrogated. 

470. Judges of supreme court to make general rules. 

471. This act not to affect certain proceedings and statutory provisions. 
479. Certain parts of revised and other statutes not repealed. 

473. This act, when to take efieot 

§462. [3S3.] Definition of '^ real property.'' — The words 
" real property," as used in this act, are co-extensive with 
lands, tenements and hereditaments. 

§463. [384.] Definitionof^^ personal property '' — The words 
"personal property,'' as used in this act, include money, 
goods, chattels, things in action, and evidences of debt. 

§ 464. [385.] Definition of property'' — The word " prop- 
erty," as used in this act, includes property, real and personal. 

§ 466. [386.] Definition of " Pwfnc^"— The word " dis- 
trict," as used in this act, signifies judicial district, except when 
otherwise specified. 

§466. [387.] Definition of clerk."— HYie word "clerk," 
as used in this act, signifies the clerk of the court where the 
action is pending, and in the supreme court, the clerk in the 
county mentioned in the title of the complaint, or in another 
county to which the court may have changed the place of trial, 
unless otherwise specified. 

An official statute certificate, signed by a deputy clerk, withont stating that the 
clerk was absent, held, sufficient 4 Pr. R., 253. 
See, note to section 313. 

§ 467. Rule of strict construction of statutes^ inapplicahle to 
this act. — The rule of common law, that statutes in deroga- 
tion of that law are to be strictly construed, has no applica- 
tion to this act. 

§ 468. [388.] Statutory provisions inconsistent with this act 
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repealed. — All statutory provisions inconsistent with this act, 
are repealed ; but this repeal shall not revive a statute or law 
which may have been repealed or abolished by the provisions 
hereby repealed. And all rights of action given or secured 
by existing laws, may be prosecuted in the manner provided 
by this act. If a case shall arise in which an action for the 
enforcement or protection of a right, or the redress or preven- 
tion of a wrong, cannot be had under this act, the practice 
heretofore in use, may be adopted so far as may be neces- 
sary to prevent a failure of justice. 

This MctioD is identical with section 388. in the code of 1848, and it was dedded 
that it preserved the right to a creditor's bill giyen by the revised statutes, (2 R. S., 
173, s. 38, et teq.,) in cases where an execution had been issued and returned unsat- 
isfied, prior to the code. Quick ▼. Keeler, 2 Sand. S. C R., 23 1. Dunham v. NtchU- 
son, 2 Sand. S. C. R., 636. It has also been held, that this section gives the right t* 
proceed by summons and complaint for an admeasurement of dower. Towntend v. 
Towntendt 2 Sand. S. C R., 713. And in like manner for partition of lands. See 
note to section 448. And also, in like manner, to pursue the remedy of a ereditor's 
suit. See, note to section 71. 

The judiciary act of 1847, when applied to appeals depending on the Itt of July, 
1848, is not so inconsistent with any thing in the code, as to come within the repeal- 
ing section. Per Bronson, Ch. J., Butler v. Miller, 3 Pr. R., 339. The code-makers 
did not intend to take away any right which had already attached andor the oM 
law, but only to change the law for the future. 76. 

"^ 469. [339.] Rules and practice inconsistent wUh this act 
abrogated. — The present rules and practice of the courts, in 
civil actions, inconsistent with this act, are abrogated, but 
where consistent with this act, they shall continue in force 
subject to the power of the respective courts to relax, modify, 
or alter the same. 

This section is identical with section 389, in the code of 1848, which was held 
not to abrogate the principles which governed the practice with respect to affidavits 
to hold to bail, and showing cause of action, and vacating orders to hold to ball. 
Martin v. Vanderlip, 3 Pr. R., 265. 

^ 470. (Amended.) — Judges of supreme court to make gen- 
eral rules. — The judges of the supreme court shall meet in 
general session at the capiiol, in the city of Albany, on the 
first Wednesday in August, 1852, and every tvx) years there- 
after ^ and at such sessions shall revise their general rules^ and 
make such amendments thereto as experience has shown to be neces- 
sary to carry into effect the provisions of the Code of Procedure 
and make such further rules as they deem proper not incon- 
sistent with the provisions of this act. The rules so made shall 
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govern the superior court of the city of New-York, the court 
of common pleas of the city and county of New-York, and 
the county courts, so far as the same may be applicable. 

The amendmoDt is the substitDtion of the words in italic for these words " 1849, 
and at such session make general rules to carry into effect the provisions of this act, 
and soch other/' And the omission at the end of these words. 

*' Until such general session of the supreme court, the general terms respectively 
of that conrt, and of the other courts mentioned in this section, may make tempo- 
rary rules in like cases, to continue in force until the first day of September next, 
and DO longer ; and from and after the first day of September next, the existing gen- 
eral rules of the supreme court, adopted in July, 1847, so far as the same remain 
now in force, shall be abrogated/' 

§ 471. [390.] This act not to affect certain proceedings afi 
statutory provisions. — Until the legislature shall otherwise pro- 
vide, this act shall not affect proceedings upon mandamus, or 
prohibition; nor appeals from surrogates' courts; nor any spe- 
cial statutory remedy not heretofore obtained by action ; nor any 
existing statutory provisions relating to actions not inconsistent 
with this act, and in substance applicable to the actions here- 
by provided ; nor any proceedings provided for by chapter 
five of the second part of the Revised Statutes, or by the sixth 
and eighth titles of chapter five of the third part of those stat- 
utes, or by chapter eight of the same part, excluding the sec- 
ond and twelfth titles thereof, or by the first title of chapter 
nine of the same part ; except that when in consequence of any 
* such proceeding a civil action shall be brought, such action 
shall be conducted in conformity to this act ; and except also, 
that where any particular provision of the titles and chapters 
enumerated in this section shall be plainly inconsistent with 
this act, such provision shall be deemed repealed. 

This section was substituted for section 390 in the code of 1848. ^ It is not 
clear what is meant by bringing an action in consequence of any such proceedings. 
It cannot be an action of ejectment after partition, for this would have been so as a 
matter of course. The more reasonable construction is that the proceedings are to 
be conducted as suits under the code, except that when they are not provid^ for, in 
that, the former statute remains in force. Per Hand, J., in Waiton v. Brigham, 3 
Pr. R, 290, 291. 1 Code Rep., 67. 

The following is a list of the mattera excepted from the operation of the code by 
tbitsaetion. 

** Provisiona fop the better security of mechanics and others erecting bnildings, 
and famishing materials therefor, in the several cities of this State, and in certain 
vUlagea." 2 R. S., 558. 

** Writs of habeas, corpus, and certiorari, in certain cases.*' 76. 559. 

•* Attachments against absconding, concealed and non-resident debtors." 76., 1. 

** Costody and diapoaition of the estates of idiots, lunatics, persons of nnaoasd 
mind and habitaal drnnkards." lb. 
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« TnnpatN on lands." lb, 388. 

** Proceedings to discover the death of peisons npon whose Ihres any partienhr 
«iUte may depend." lb. 343. 

" BriogiDg and maintaining suits by poor persons." Ib» 444. 

** Suits by and against execntors, and administrators, and against hMia, dsTisssi 
and legatees." lb, 447. 

" Proceedings by and against corporations, and public bodies, having oeitam cor- 
parate powers, and bjr and against officers representing tbam." lb, 457. 

*' Suits against sheriffii, surrogates and other offioers on their official bonds." Ih. 
476. 

" Actions for penalties, and forfeitures ; and provisiona for the ooIleotioB and fe- 
misMon of forfeited recognizances, and fines imposed by coarts.*' lb. 480. 

<* Proceedings for the admeasurement of dower." lb. 488. 

'< Proceedings for the collection of demands against ships and T e a se l s." lb. 493. 

« Proceedings for the recovery of rent and of demised premises." Jb, SOKL 

" Summary proceedings to recover the possession of land in certain cases." Ih. 
507. 

** Distraining cattle and other chattels doing damage, and of distraining in other 
cases." lb. 517. 

** Proceedings, as for contempts, to enforce civil remedies, and to protect the 
rights of parties in civil actions.*' lb, 534. 

" ArbitraUons." 76. 541. 

" Foreclosure of mortagages by advertisement." lb. 545. 

** Proceedings for the draining of swamps, marshes, and other low lands." Ih. 
548. 

•< General miscellaneous provisions concerning suits and proceedings in civil ac- 
tions." lb, 550. 

This seotion preserves the petition for admeasurement of dower, but a party raav 
either adopt the petition or the summons and complaint. Towntend v. TWfuejM, 
2 Sand. S. G. R., 713, and sections 24 and 25, of 3 R. S. 617, are retained by tbii 
section. Murray v. Ha$kinB^ 4 Pr. R., 263, but see note to section 303, and 2 R. S., 
252, § 74 75, is retained by the code. MeOowan v. Morrow, 3. Code Rep., 9. 

The true principles applicbble to the titles named in this section, are: 
Where the title crealet the proceedini^ and contains full directions as to the form and 
mode of conducting it, or where the title modifies a common law remedy, so as ts 
make it essentially new and statutory ; in such cases the right and remedy remain 
unseparated and unaltered. But where the titles merely provide for proceeding! 
preliminary to an action, or establish certaiu principles of law or rules of evidence, 
to govern suits between certain parties, under certain circumstances, without materi- 
ally affecting the form of the action or manner of conducting it in other respects ; 
there the proceedings are retained and applied to the new system, and the action, not 
depending upon the old statute, is to be conducted in conformity with the code. In 
the latter class may be placed the statutes in relation to suits by poor persons, by and 
against administrators, fixing the damages for trespass in certaiu cases, &c. ; which 
do not seriously affect the forms of action, but are as applicable to the new system 
as to the old. In the former class may be placed proceedings in partition ; pro- 
ceedings against corporations iu courts of law ; admeasurement of dower ; proceed- 
ings for the collection of demands against ships and vessels ; forcible entries and 
detainers; writ of nuisance, and actions of waste ; all of which are either entirely 
creatures of the statute, by which the right and remedy are made inseparable, or 
are common law actions, so far modified by the statute, as to be incogsistent with 
any other general form of remedy. Per Barculo, J., in Traver v. Traver, 1 Code 
Rep., 112. 

See also sections 108 109, and supreme court rule, 92. 

^ 472. Certain parts of revised and other statutes not repealed. 
— Nothing in this act contained shall be taken to repeal section 
23 of article 2 of title 5 of chapter 6, part 3d of the Revised 
Statutes, or to repeal an act to extend the exemption of house- 
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hold furniture and working tools from distress for rent and sale 
under execution, passed April 11, 1842. 

§ 473. [391.] This act when to take effect. — This act shall 
take effect on the first day of July, 1848 ; except that sections 
22, 23, 24 and 25 shall take effect immediately. 

The code, (paaaed 11th April, 1849,) took effect twenty days after ita paasag^. 
The last [this] section of the code should be considered as a portion of the original 
code, and applicable to such portions of the amended code as existed prior to April, 11, 
1849. Bot consideringr the amended code as a substitute for the original, to take 
effect on 1st of July, 1848, would be to give it a retrospective effect, contrary to the 
settled principles applicable to the construction of statutes. Gamble v. Beanie^ 4 
Pr. R., 41. 
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SUPPLEMENTARY ACT. 



AN ACT 

To amend an act entitled *^ An act to facilitate the determination 
of existing suits in the courts of this State.^^ 

Paned April 11, 1849. 

The People of the State of New^York^ represented in Senate 
and Assembly, do enact as follows : 

The act entitled ** An act to facilitate the determination of 
existing suits in the courts of this State," passed April 12, 
1848, is hereby amended so as to read as follows : 

§ 1. The act to simplify and abridge the practice, plead- 
ings, and proceedings of the courts of this State, passed 
April 12, 1848, and amended at the present session of the 
Legislature, is herein designated as the " Code of Procedure." 



TITLE L 

Provisions relating to the Courts in general. 

Chattir I. Sections of the Code of Procedure referred to and applied to 
existing suits. 
II. Other provisions relating to existing suits. 



Chapter L 



Sections of the Code of Procedure referred to and applied to 

existing suits. 

^ 2. The provisions of the Code of Procedure, contained 
in the following sections thereof, are hereby applied, so far as 
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the same are applicable, to future proceedings in civil suits, 
whether at law or in equity, pending on the first day of July, 
1848, as follows : 

(A writ of error held to be a *< suit '' within this section. Chrovtr ▼. Coont 3 Pr. 
R, 341.) 

1. Sections seventy-two, one hundred and twenty-one, 
one hundred and sixty-nine to one hundred and seventy-six, 
both inclusive, three hundred and fifteen, and three hundred 
and eighty-eight, to proceedings in actions in the supreme 
court, in the county courts, in the superior court of the city of 
New- York, in the court of common pleas for the city of New- 
York, in the mayors' courts of the cities of Albany, Hudson, 
Troy, and Rochester, and in the recorders' courts in the cities 
of Buffalo and Utica. 

2. Sections two hundred and ninety-two to three hundred 
and two, both inclusive, to executions on a judgment or de- 
cree in any of those courts, hereafter issued, against any per- 
son to the sheriff of the county where he resides, or if he re- 
side out of the State, to the sheriff of the county where the 
record of judgment is filed or the decree enrolled ; the word 
"judgment" in these sections being taken to include a decree. 

(The words " hereafter issued '* in this section mean after Jaly 1, 1848. Dunham 
T. NiehoUon^ 2 Sand. S. C. R., 636.) 

3. Sections three hundred and twenty-three to three hun- 
dred and thirty-one, both inclusive, three hundred and thirty- 
three to three hundred and forty-seven, both inclusive, and 
three hundred and fifty-one to three hundred and seventy- 
one, both inclusive, to the review of judgments, decrees, and 
final orders, from which no writ of error or appeal shall have 
been already taken, the word "judgment" being taken to in- 
clude a decree, and "judgment roll" to include the record of 
judgment and enrollment of decree. 

{Farmert^ Loan and Trutt Co. y. Carroll. 4 Pr. R., 211. 1 Code Rep., 112.) 

4. Sections three hundred and ninety to three hundred 
and ninety-nine, both inclusive, four hundred and six to four 
hundred and fifteen, both inclusive, four hundred and seven- 
teen, and four hundred and eighteen, to proceedings in actions 
in all the courts of civil jurisdiction in the State. 
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6. Section four hundred and two, to non-enumerated mo- 
tions in the courts mentioned in the first subdivision of this 
section. 

See note! to sectioDs 401, 402, 403. 

This tectioo does uot authorize an appeal where the suit was terminated by jod|;- 
ment before the code took effect. 

The ** fiaal orders *' from which that section aathonzes an appeal to this court, 
are, it seems, orders made in special proceedings, or apon summary application after 
judgment — and in the latter case the application, it seems, must concede the Talidity 
of the judf^meot, and seek relief upon matter arisiBg sabeequently. Dmnhf ▼. Bd- 
wards, 3 Code Rep., 197. 

A final decree, regularly entered, (not enrolled,) cannot be corrected on speeial 
motion ; it must be by a re-hearing, or if enrolled, by bill of review. Picabia ▼. 
Bverard^ 4 Pr. R., 113. 2 Code Rep., 69. 



Chapter II. 

Other provisions relating to existing suits.^ • 

§ 3. Suits referred by consent. — Reference to take testimony. — 
Any suit in equity now pending in the supreme court, or which 
may be ihere pending before the first day of July next, or any 
issue therein, whether of fact or of law, or both, may be re- 
ferred upon the written consent of the parlies concerned ; and 
upon the like consent, a reference may be ordered to take 
testimony, or to report facts, or to execute any order or de- 
cree. 

'^ 4. Reference when directed by court. — Where the parties 
do not consent, as in the last section mentioned, the court 
may, upon the application of either, or of its own motion, 
direct a reference in such suit, in the following cases : 

1. Where the determination of an issue of fact shall re- 
quire the examination of a long account on either side ; in 

• See note to Trial by Referees, p. 218. 

A reference as to surplus moneys in a suit pending in the late court of chancery, 
is not a reference under this act. Rogers v. Mouncey, 1 Code Rep., 63. A refer- 
ence to take testimony in an equity suit at issue upon the pleadinjira^ cannot be 
directed uuder this act unless by consent Flagg v. Munger^ 2 Code Rep., 17. 

On a reference to hear and determine, under code of 1B4S, an order to examine a 
co-defendant, was necessary. Roberts v. Thompson, 1 Code Rep., 113. 

Where the examination of a loni; account is not necessarily involved, a reference 
will not be ordered. Sheldon v. Weeks, 7 Leg. Obs., 57. 

What exceptions to a reference may be reviewed in the court of appeals. Wiison 
V. Allen, 2 Code Rep., 26. 

What proceedings are to be had on reports of referees in suits pending July 1, 
1S48, and how such reports may be reviewed, see Mucklethwaite v. Weiser, 1 Code 
Rep., 61. 
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which case the reference mav be to hear and decide the whole 
issue, or to report upon any specific question of fact involved 
therein ; or, 

2. Where the taking of an account shall be necessary for 
the information of the court, before decree, or for carrying aa 
order or decree into effect ; or, 

3. Where a question of fact, other than upon the plead- 
ings, shall arise, upon motion or otherwise, in any stage of the 
suit. 

§ 5. Report of referee to stand as decision. — The report of 
the referee or referees upon the whole cause, or upon the whole 
of any issue therein, shall stand as the decision of the court, 
in the same manner as if the cause or issue had been deter* 
mined by the court at a special term, and may be reviewed 
in like manner. 

See section 278 of Code. 

§ 6. Referees^ how appointed, — The referee or referees shall 
be appointed in the manner provided in section two hundred 
and seventy-three of the Code of Procedure, and shall have 
the powers specified in section four hundred and twenty-one, 
and the compensation specified in section three hundred and 
thirteen of that code. 

%1. Re-hearing. Security to he given. Notice of re-hearing. 
— No re-hearing shall take place at a general term of the su-» 
preme court, of an order or decree made at a special term, 
unless the same involve the merits of the suit or proceeding, 
or some part thereof. And further proceedings upon the order 
or decree shall not be stayed, unless security be given in the 
same manner, and to the same extent, as would be required 
if an appeal were taken to the court of appeals from the same 
order or decree, made or confirmed at a general term. Nor 
shall such re-hearing be had, unless notice of the same be 
given within ten days after notice of the order or decree re- 
beard, with the security thus required.* 

* Under this section it was held, in Schermerhorn v. Mayor, ^c, of NeW'York, (3 
How, Pr., 254,) that the proceedings to obtain a re-heanog were to be governed 
by this act, and that security must be given in all cases on a re-hearing, in non- 
enumerated motions in equity, as well as final decrees. That where no stay of 
procaediogB was sought, the security must be in conformity to 2 R. S., 605| s. 80, 
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fourth Saturday in February, eighteen hundred and forty- 
nine, or until the suits and proceedings mentioned in the last 
section, ready for hearing at such courts, shall be sooner de- 
termined. 

^ 15. In case ofduahility^ Governor may auigu other judges* 
— If the judges assigned to hold such general or special terms 
or circuit courts, or any of them be unable, by reason of sick- 
ness, or judicial engagements elsewhere, to sit until the close 
thereof, the Governor shall assign other judges, not actually 
engaged in holding court, to take their places respectively. 

^ 16. When cause passed^ how placed on the calendar. — 
When a cause, placed upon a calendar of a court of record in 
the city of New-York, shall be regularly called and passed, 
without a postponement by the court for good cause shown, it 
shall thenceforth take its place on the same or any future 
calendar, as if the date of the issue were the time when it 
was thus passed. 

§ 17. Party to state date of issue, — In the case mentioned 
in the last section it shall be the duty of the party placing 
a cause upon the calendar, for a subsequent term, to state 
the date of the issue, as above prescribed ; and if he omit 
to do so, by reason whereof the issue retains its priority on 
the calendar, the court on the application of the adverse 
party, or of its own motion, may strike the cause from the 
calendar. 

§ 18. Act takes effect immediately. — This act shall take ef- 
fect immediately, except that section two shall take effect at 
the same time with the Code of Procedure. 



APPENDIX 



RULES OF COURT. 



COURT OF APPEALS. 

Adopted, 25th May, 1849. 
Ordered, That the following rules for governing the practice in 
this court, numbered from 1 to 19, both inclusive, be adopted and 
published. 

RuLB I. When the appeal is from a judgment, the return of the 
clerk of the court below shall consist of certified copies of the notice of 
appeal, and the judgment roll. When the appeal is from such an 
order as is mentioned in the eleventh section of the code of proce- 
dure, the return shall consist of certified copies of the notice of appeal, 
the order appealed from, and the papers on which the court below acted 
in making the order. 

Rule II. The appellant shall cause the proper return to be made 
and filed with the clerk of this court within twenty days after the ap- 
peal shall be perfected. If he fail to do so, he shall be deemed to have 
waived the appeal ; and on an afiSdavit proving when the appeal was 
perfected, and a certificate of the clerk that no return has been filed, the 
respondent may enter an oider with the clerk dismissing the appeal for 
want of prosecution, with costs ; and the court below may thereupon 
proceed as though there had been no appeal. 

Rule III. If the return made by the clerk of the court below shaK 
be defective, either party may, on an aflfidavit specifying the defect, apply 
to one of the judges of this court for an order that the clerk make a 
further return without delay. 

Rule IV. The attorneys and guardians ad litem of the respectiye* 
parties in the court below, shall be deemed the attorneys and guardians • 
of the same parties respectively in this court, until others shall be- 
retained or appomted, and notice thereof shall be served on the adverse- 
party. 

KuLE y . In all calendar causes a case shall be made by the appellant, 
which shall consist of a copy of the return of the clerk, and the reasons 
of the court below for its judgment, if the same can be procured. If 
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the case is volumiDous, ao index to the pleadings, exhibits, depositions, . 
and other principal matters shall be added. 

Rule VI. All cases and points, and all other papers furnished to the 
court in calendar causes, shall be printed on white writing paper, with a 
mar^n on the outer edge of the leaf not less than one and a half inch 
wide. The printed page, exclusive of any marginal note or refer- 
ence shall be seven inches long, and three and a half inches wide. The 
folio, numbering from the commencement to the end of the case, shall be 
printed on the outer margin of the page. 

Rule Vll. Within forty days after the appeal is perfected, the ap- 
pellant shall sen'e three printed copies of the case on the attorney of the 
adverse party. If he fail to do so, he shall be deemed to have waived 
the appeal ; and on an affidavit proving the default, the respondent may 
enter an order with the clerk dismissing the appeal for want of prosecu- 
tion, with costs ; and the court below may thereupon proceed as though 
there had been no appeal. 

Rule VIII. Either party may bring on the argument on a notice of 
eight days ; which notice, except in criminal cases, shall be for the first 
day of the term. 

A copy of the notice, specifying the judicial dbtrict in which the 
cause origmated, shall be furnished to the clerk eight days before the first 
day of the term. 

The clerk shall make a calendar of the causes thus noticed, arranging 
them in the order in which the returns were filed, specifying the judiciu 
district in which the causes originated respectively. 

Copies of the calendar for the use of the judges, and five other 
copies to be delivered to the clerk, shall be printed in like manner as 
cases and points are directed to be printed. 

Rule IX. At the commencement of the argument the appellant shall 
furnish a printed copy of the case to each of the judges, and shall deUver 
five other copies to the clerk. Each party shall at the same time furnish 
to each of the judges a printed copy of the points on which he intends 
to rely, with a reference to the authorities which he intends to cite ; and 
shall deliver five other copies to the clerk, and three copies to the counsel 
of the adverse party. 

The cases, points and calendars delivered to the clerk shall be dis- 
posed of as follows : one copy of each shall be kept by the clerk with the 
records of the court, one copy shall be deposited in the State hbrary, 
one copy shall be deposited in each branch of the library of the court of 
appeals, and one copy shall be delivered to the reporter. 

Rule X. In cases where it may be necessary for the court to go into 
an extended examination of evidence, each party shall briefly state upon 
his printed points the leading facts which he deems established, with a 
reference to the folios where the evidence of such facts may be found. 
And the court will not hear an extended discussion upon any mere ques- 
tion of fact. 

Rule XI. The party who has noticed and placed the cause on the 
calendar for argument, may take judgment of affirmance or reversal, 
as the case may be, if the other party shall neglect to appear and argue 
the cause, or shall neglect to furnish and deliver cases or points as required 
by the ninth and tenth rules. 
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Bulb XII. In the argument of calendar causes and motions only 
•one counsel will be heard on each side, unless the court shall otherwise 
'direct. 

Rule XIII. Criminal cases shall have a preference, and may be mov- 
-ed, on behalf of the people out of their order on the calendar. 

Rule XIV. Causes may be submitted by the parties on printed ar- 
guments. 

Rule XV. Motions will be heard on the morning of the first day, 
and the morning of each following Tuesday and Friday during the term, 
before taking up the calendar. 

Where notice has been given of a motion, if no one shall appear to 
oppose, it will be granted as of course. 

Rule XVI. The remittitur shall contain a copy of the judgment of 
this court, and the return made by the clerk of the court below ; and 
shall be sealed with the seal, and signed by the clerk of this court. 

Rule XVII. When a decree or order shall be affirmed or reversed 
by the default of either party, the remittitur shall not be sent to the court 
below, unless this court shall otherwbe direct, until ten days after notice 
of the affirmance or reversal shall have been served on the attorney of 
the party in default. Service of the notice shall be proved to the clerk 
by affidavit, or by the written admission of the attorney on whom it was 
served. 

Rule XVIII. The lime prescribed by these rules for doing any act 
may be enlarged by the court or by either of the judges thereof ; and 
either of the judges may make orders to stay proceedings, which, when 
served with papers and notice of motion, shall stay the proceedings ac- 
cording to the terms of the order. Any order may be revoked or modi- 
fied by the judge who made it ; or, in case of his absence or inability to 
act» by either of the other judges. 

Rule XIX. These rules shall take effect on the first day of July 
next ; from which time all former rules are abrogated, except so far as it 
may be necessary to follow them upon appeals and writs of error which 
shall be then pending. 



supreme court. 

Adopted, August 4, 1849, 

Ordered, That the following Rules* shall commence and take ef- 
fect on the first day of September, 1849. 

Rule I. Applicants for admission to practise as attorneys and coun- 
sellors of this court, who are entitled to examination, shall be examined 
in open court ; the examination to commence on the first day of each 
general term. 

These mlee were made by the whole court, under the author ibr of the code, and 
may be considered, as giving construction to the stutnte ; per Hand, J., in myw9 
9. FeeUr^ 4 P. R., 240, 241. 
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inay be necessary to enable the pl^atiff U> fnuue hU oi^mpUint* «Mr l\^ 
answer any pleading of the defendant. 

.2. The plaintiff may be compollod to mak<i( the lik<» diHOovorr of 
books, papers or documents, when the same shall ho necesittiry to iMuihl<» 
the defendant to answer any pleading of the plaintitT. 

HuLB 9. The petition for such discovorv shall stato the fnotn and 

circumstances on which the same is claimed, and shall he veritliMl hy 

affidavit, stating that the books, papers and dooumiMits whereof diM- 

•covery is sought, are not in the possession, nor under the oontml itf the 

party applying therefor, and that the party makinj;^ nueh allhlavit U 

advised by his counsel, and verily believes, that the diNaovery of the 

lx)oks, papers or documents mentioned in such petition, Im neeeiMary to 

•enable him to draw his complaint, answer, demurrer or reply, or to pre* 

pare for trial, as the case may be. 

Rule 10. The order granting the discovery Hhall Ni)eoify the mode 
in which the same is to be made, which may be either ny roquirinf( the 
party to deliver sworn copies of the matters to be dimiovered, or, by 
requiring him to produce and deposit the same with the elrrk tit the 
county in which the trial is to be had, unless otherwiite dir«cte<i in the 
order. The order shall also specify the time within which the diwif^ery 
k to be made. And when papers are re(]uire^ to \m deprmited, the 
order shall specify the time that the depOHit Hhall cc^ntinue. 

Rule 11. The order directing the disc^ivery of \>tHtkn, puiti^m trr 
documents, shall operate as a stay of all oth«^r prwAstidinun in th<^ fMwm, 
until such order shall have been c//m plied with or vft<;Ati!d ; and ib^ 
party obtaining such order, after the name fthall t^ r^/mpYtfA with 'ft 
aeated, shall have the like time to prfpHrn bin complaint, ttnnwfr, f^iAj 
or demurrer, to which he wait entitled at th^; makin(( iA th« tnAt^t, Hut 
the justice, in granting the order, may limit it* t^^jtX \ty d^/'.tarin^ htfm 
fax it shall operate as a Htay of prfyc^Aman, 

Rule 12. Inqnei^tii ms^y \m: taken at w: circuit in «cti//mi fmi f4 i}mf 
order on the calendar, in caA^ in which th^y w«rr^ U^*;U4ot0s nlUfW^ ai 
ihe opening of th« e^>art, Mt any day afl/rr th« ftr^t day ^4 i^i^ cir^f it, 
provided the mt^kiutn Um lake an in^|rje%t h ex^ewe^ m ifoe ftf^UfA 
of trial, and a iufBcMrr.t a^Mavit fj4 tu^u ^\M wA Kate beea k\tA mA 
served. 

RcLB 13. On the ^jtax, <4 ^,sisfHi^ ^ %>*^. circiwii^ ^m^. c^ywiaet fm eacfcr 
side shall eiaouzie '^ <.r''/«v^x;vai.r.e a -w-.^Jt^rv^^ aM /#«a ^/mtn^S 'i<alf *m 
each side thau «i3m ^p» \(^. 'ViiMe *a u^, f**1p aaiiem trM |iiR<*e4 w^ 
holds the '•-{fniin \<ju^ v,iierip.Ke ''/r^er 

RcL« 1 1. A' v.e vwrr.^ -•/ 'Vk^iMen *ft % jjfett^al /»«r «^A*ai v»n*, tttA 
more than '-^rje v.nnRei *i;**» "^^t iw*aM, ''/v *-iwviv *i^., *.i^Ay, ^S*» *j*^ 
court skaL •vuiJ^r*:*^ v-i-n* 

the evuienip,e *c^«^a«'n'if %»\ n<» -rni, vjv*n '.\<» '»^*v»^ .^^ vM v/ "-a* vsnr^. 
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RuLB 2. To entitle an appUcant to an examinatioD, he most prove 
to the court: 

1. That he is a citizen of the United States, and that he is twenty- 
one years of age, and a resident of the district in which he applies, 
which proof may be made by his own affidavit of the fact. 

2. llie evidence of good moral character shall be the certificate of a 
reputable counsellor of thb court, or of some other reputable person 
known to the court ; but such certificate shall not be deemed conclunve 
evidence, and the court must be satisfied on the point, after a full eiami- 
nation and inquiry. 

RuLB 3. Papers shall be filed in the office of the clerk of the county 
specified in the complaint as the place of trial. And in case the place 
of trial is changed for the reason that the proper county is not specified, 
as required by section 1 25 of the code, papers on file at the time of the 
order making such change, shall be transferred to the county specified 
in such order ; and all other papers in the cause shall be filed in the 
county so specified. 

RuLB 4. The several clerks of this court shall keep in their respec- 
tive offices, in addition to the ** judgment book," required to be kept by 
§ 279 of the code of procedure, such other books, properly indexed, as 
may be necessary, to enter the title of civil actions and special proceed- 
ings, and the steps taken therein ; to enter the minutes of the court ; 
docket judgments ; enter orders and all other necessary matters and pro* 
ceedings ; and such other books as the courts of the respective districts, 
at a general term, may direct. 

Rule 5. On process or papers to be served, the attorney, besides- 
subscribing or endorsing his name, shall add thereto his place of .resi- 
dence : and if he shall neglect so to do, papers may be served on him 
through the mail, by directing them according to the best informa- 
tion which can conveniently be obtained concerning his residence. 

This rule shall apply to a party who prosecutes or defends in person, 
whether be be an attorney or not. 

Rule 6. At any time after the day when it is the duty of the sheriff 
or other officer, to return, deliver or file any process, undertaking, order, 
or other paper, by the provisions of the code of procedure, any party 
entitled to have such act done, may serve on the officer a notice to re- 
turn, deliver or file such process, undertaking, order, or other paper, as 
the case may be, within ten days ; or show cause at a special term to be 
designated in said notice, why an attachment should not issue against 
him. 

RuLB 7. Service of notice, of an appearance or retainer generally 
by an attorney for the defendant, shall in all cases be deemed an appear- 
ance. And the plaintiff, on filing such notice at any time thereafter, 
may have the appearance of the defendant entered, as of the time when 
such notice was served. 

Rule 8. Applications may be made, in the manner provided bylaw, 
to compel the production and discovery of books, papers and documents 
relating to the merits of any civil action pending in this court, or of any 
defence in such action, in the following cases : 

1. By tlie plaintiff to compel the discovery of books, papers or docu- 
ments in the possession or under the control of the defendant, which 
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may be necessary to enable the plaintiff to frame his complaint, or to 
answer any pleading of the defendant. 

.2. The plaintiff may be compelled to make the like discovery of 
books, papers or documents, when the same shall be necessary to enable 
the defendant to answer any pleading of the plaintiff. 

HuLB 9. The petition for such discoveiy shall state the facts and 
circumstances on which the same is claimed,, and shall be verified by 
affidavit, stating that the books, papers and documents whereof dis- 
•CO very is sought, are not in the possession, nor under the control of the 
party applying therefor, and that the party making such affidavit is 
advised by his counsel, and verily believes, that the discovery of the 
books, papers or documents mentioned in such petition, is necessary to 
enable him to draw his complaint, answer, demurrer or reply, or to pre- 
pare for trial, as the case may be. 

Rule 10. The order granting the discovery shall specify the mode 
in which the same is to be made, which may be either by requiring the 
party to deliver sworn copies of the matters to be discovered, or, by 
requiring him to produce and deposit the same with the clerk of the 
•county in which the trial is to be had, unless otherwise directed in the 
order. The order shall also specify the time within which the discovery 
is to be made. And when papers are required to be deposited, the 
order shall specify the time that the deposit shall continue. 

Rule 11. The order directing the discovery of books, papers or 
documents, shall operate as a stay of all other proceedings in the cause, 
imiil such order shall have been complied with or vacated ; and the 
party obtaining such order, after the same shall be complied with or 
acate d, shall have the like time to prepare his complaint, answer, reply 
or detnurrer, to which he was entitled at the making of the order. But 
the justice, in granting the order, may limit its effect by declaring how 
far it shall operate as a stay of proceedings. 

Rule 12. Inquests may be taken at the circuit in actions out of their 
order on the calendar, in cases in which they were heretofore allowed at 
the opening of the court, on any day after the first day of the circuit, 
provided the intention to take an inquest is expressed in the notice 
of trial, and a sufficient affidavit of merits shall not have been filed and 
served. 

Rule 13. On the trial of causes at the circuit, one counsel on each 
side shall examine or cross-examine a witness, and one counsel only on 
each side shall sum up the cause to the jury, unless the justice who 
holds the circuit shall otherwise order. 

Rule 14. At the hearing of causes at a general or special term, not 
more than one counsel shall be heard, on each side, except when the 
court shall otherwise order. 

Rule 15. Whenever it shall be intended to move for a review upon 
the evidence appearing on the trial, when the cause is tried by the court, 
or to set aside a nonsuit or verdict (except for irregularity or surprise) 
a case shall be prepared by the party intending to make the motion, 
and a copy thereof shall be served on the opposite party, within ten 
days after the trial, or notice of the judgment, as the case may be, who 
may, within ten days thereafter, prepare amendments thereto, and serve 
•a copy on the party who prepared the case, who may then, within four 
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days thereafter, serve the opposite party with a notice to appear, withiir 
a coDvenient time, before the justice who tried the cause, to have the 
case and amendments settled. The justice shall thereupon correct and 
settle the case, as he shall deem to consist with the truth of the facts. 
The time for settling the case must be specified in the notice, and it shall 
not be less than four, nor more than twenty days after service of such 
notice. The lines of the case shall be so numbered that each copy shal! 
correspond. 

Rule 16. If the party shall omit to make a case within the time 
above limited, he shall be deemed to have w^ved his right thereto ; and 
when a case is made and the parties shall omit, within the several times 
above hmited, the one party to propose amendments, and the other to 
noUfy an appearance before the justice, they shall respectively he 
deemed, the former to have agreed to the case as proposed, and the 
latter to have agreed to the amendments as proposed. 

Rule 17. When a case shall be made with a stipulation giving tO' 
either party the right to turn the same into a bill of exceptions, the 
points of law decided at the court shall be distinctly stated on the case, 
substantially in the same form as is required in a bill of exceptions. 

Rule 18. In cases of exceptions taken, special verdict, or case re* 
served for argument, the party shall not be required to prepare at the 
trial of bis bill of exceptions or case, or to put in form the special verdict* 
but shall merely reduce such exceptions to writing, or make a minute 
of the facts found specially by the jury, as the case may happen to be,, 
and deliver it to the justice, or the justice shall himself note the points^ 
as he may elect ; and the bill or special verdict shall afterwards be drawiii 
up and settled, within such times and under the same regulations as are 
made with respect to cases. 

Rule 10. Where a party makes a case or a bill of exceptions, he- 
shall procure the same to be filed, within ten days after the case shall 
be settled, or the bill of exceptions sealed, or it shall be deemed 
abandoned. 

Rule 20. When there shall be a stipulation in a case, giving either 
party leave to turn the same into a special verdict, or bill of exceptions, 
the party to whom that right shall be reserved shall have thirty days 
after notice of the decision thereon, to prepare and serve such special 
verdict or bill of exceptions. The party upon whom the same shall be 
served, shall have twenty days to prepare and serve amendments ; and in 
case such amendments shall not be agreed to, the same shall be settled 
by one of the justices of this court, on a notice to be given within ten 
days after service of such amendments. 

Rule 21. In case such special verdict or bill of exceptions shall no 
be served within the said thirty days, the prevailing party shall be at 
liberty to proceed as though no special verdict or bill of exceptions had 
been taken. And in case no amendment shall be proposed and served 
within the twenty days allowed for that purpose, the special verdict or 
bill of exceptions shall be deemed assented to, as proposed and served. 

Rule 22. Whenever the plaintiff shall have neglected to bring his 
cause to trial according to the practice of the court, and the same shalh 
not have been noticed by the defendant, the plaintiff may, if he have not 



befor« stipulated, lender a stipulation and offer to pay the costs to which 
the' defendant h entitled, up to that time. 

Rci.K 23, Wlienever an issue of fact shall have been joined in any 
lotion. and the pldntiff therein sIihII fail lo bring the same to trial aocor- 
ling to the course and prxclice of the court, the defendant may movo 
<•[' the dismissal of the complaint, with costs, 

If it is made to appear to Die court that the neglect of the plaintiff 
!</ bring the action to trial wns not unreasonable, the court shall permit 
lie plaintiff, on payment of costs, to bring the said action to trial at the 
'i<?ift circuit court where the same is triable, 

HuLB 24. When either party desires a review of a trial before a re- 
! roe or referees, in a case whore the whole issue has been reported upon. 
In? shall prepare a case, and the respective parlies shall pursue the prac- 
tice, with respect to making and settling the same, prescribed by Rule 
i, as far as the same is applicable. Such case shall be heard only on 
ll Kt a general term. When the report U not upon the whole isBue. 
f be Teriewed on special motion nt a special term. 
On filing a report of referees where a report is made on t!ic whole 
le, judgment may be entered, as a matter of course. 
UrLK 25. On n hearing before referees the plaintiff may submit lo a 
nonsuit or may be nonsuited in like manner as upon a trial at the circuit, 
M any time before the cause has been finally submitted to the referees 
for their decision. In which case the referees shall report the fact that 
the plaintiff submitted to a nonsuit, or was nonsuited, according lo the 
fact, and judgment may thcrt^upon be perfected by the defendant. 

UrLE 'i&. It shall not be necessary to call the plaintiff when the jury 
return to the bar to deliver their verdict : and the plmniiiF shall have no 
right to submit to a nonsuit after the jury have goue from the bar to 
_ oonsider of their verdict. 

RvLB 'i1. A bill of exceptions shall only conlaiu so much of the evi- 
nce as may bo necessary to present the questions of law upon which 
Hpdons were taken on the trial ; and it shall be the duty of the jus- 
B, Upon the settlement of the bill, to strike out of the same ail the 
tdeoce and other matters which shall not have been necessarily 

'^ RuLB i9. All quesUoDs for ai^ument, and all motions, shall be 
jrought before the court on a notice for the purpose, and if the opposite 
parly shall not appear to oppose, the parly making the motion snail be 
entitled to the rule or judgment moved for. on proof of due service of 
Ibe notice and papers required lo be served by him, unless the court 
~^11 otherwise direct. 

,This rule, so far as it pL'rmitH a judgment by default, or by the con- 
of the adverse party, shall not extend to a complaint for a divorce. 

RrLE 20. When a rule Is obtained eillier at a general or special term, 

hf default, the counsel obtaining the same shall endorse bb name as 
coonsel on the paper containing the proof of notice; and the clerk, in 
entering the rule, shall specify the name of such counsel. 

Reus 30. Enum^mted motions are, motions arising on special verdict ; 

of law as piovided by the code ; ease reserved for argument, sc- 

to 8 205 of the code ; case agreed between the parties without 

lordiog to g 372 of the code ; demurrer ; appeals lo the supreme 
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^ourt from an inferior court, in pursuance of chapter 3 of title 11, of.the 
code, and appeals by virtue of g 348 of the code. 

Non -enumerated motions include all other questions, submitted to the 
court, and shall be heard at special term except when otherwise directed 
by law. 

Rule 31. Enumerated motions shall be noticed for the first day of 
term, by either party. 

In the following cases, they must be noticed for a special term, \vl 
Motions for judgment on special verdict ; issues of law as provided for 
by the code ; demurrer to pleadings or any part thereof; motions to set 
aside a report of referees when only a part of the issues are reported oo, 
and cases reserved for argument, according to §§ 264, 265, of the code. 

The papers to be furnished on such motion, shall be a copy of the 
pleadings, when the question arises on the pleadings, or any part thereof, 
or of such parts only as relate to the question raised by the demurrer ; a 
copy of the special verdict, return, or other papers on which the questkm 
anses, and the party whose duty it is to furnish the papers shall serve a 
copy on the opposite party, at least eight days before the time the mat- 
ter may be noticed for argument. If the party whose duty it is to fur- 
nish the papers, shall neglect to do so, the opposite party shall be entitled 
to move on affidavit and notice of motion, that the cause be struck from 
the calendar, (whichever party may have noticed it for argument,) and 
that judgment be rendered in his favor ; provided, however, that in mort- 
gage and partition cases, where the plaintiff 's rights are not contested, no 
copies of pleadings need be furnished to the court. 

The papers shall be furnished by the plaintiff, when the question 
arises on special verdict and issues of law as provided for by the code ; 
they shall be furnished by the party demurring, in the cases of demurrer. 

In cases reserved by the court for argument, in pursuance of §8 264, 
265, of the code, no case need be prepared in writing, unless by the di- 
rection of the justice, who tried the cause. And where a case is so di- 
rected it shall be prepared and settled according to rule 15. And the 
party on whose motion the case is reserved shall furnish the papers for 
argument. 

Rule 02. When an appeal is noticed for a general term in cases em- 
braced in chapter 3 of title 11 of the code, and of § 318 of the code, 
the appellant shall furnish the papers for the court, which consist of a 
certified copy of the judgment roll, together with a case stating the time 
of the commencement of the suit, and of the service of the respective 
pleadings, the names of the original parties in full, the change of parties, 
if any has taken place, pending the suit ; and a very brief history of the 
proceedings in the cause ; and containing an abstract of the pleadings, 
not exceeding one-sixth of the number of folios contained in the original 
pleadings respectively, to which shall be added the reasons of the court 
below for its judgment, if the same can be procured. At the commence- 
ment of the argument the appellant shall furnish a printed copy of the 
papers to each of the judges, together with a printed copy of the points 
on which he intends to rely, with a reference to the authorities which he 
intends to cite ; and he shall also deliver to the attorney of the adverse 
partv, at or before noticing the said appeal for trial, three printed copies 
of the said papers. And at the commencement of the argument, each 
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party shall senre upon his adversary, a printed copy of his points and 
authorities on which he intends to rely. In case the appellant neglects 
so to furnish to the adverse party, the said number of copies of the pa- 
pers, the latter shall be entitled to move, on affidavit and notice of mo- 
tion, on the earliest practicable day in term for hearing non -enumerated 
motions, that the cause be stricken from the calendar, (whichever party 
may have noticed it for argument,) and that judgment be rendered m his 
favor. 

When a case is agreed upon by the parties according to § 372, of 
the code, the plaintiff shall furnish the necessary papers for argument, 
duly printed, as in cases of appeal. 

In cases where copies of the papers, required to be furnished by this 
rule, shall have been prepared, before these rules take effect, in confor- 
imty to the existing practice, the same need not be printed, and the 
printing may, in like manner, be dispensed wilh in other cases, on an 
order of a justice of this court. 

Rule 33. The cases and points, and all other papers furnished to 
this court at a general term in calendar causes, shall be printed on white 
writing paper, with a margin on the outer edge of the leaf not less than 
one and a half inch wide. The printed page, exclusive of any marginal 
note or reference, shall be seven inches long and three and a half inches 
wide. The folio numbering from the commencement to the end of the 
papers, shall be printed on the outer margin of the page. 

Rule 34. In cases where it may be necessary for the court to go 
into an extended examination of evidence, each party shall briefly state 
upon his printed points, the leading facts which he deems established, 
with a reference to the folios where the evidence of such facts may be 
found. And the court will not hear an extended discussion, upon any 
mere question of fact. 

Rule 35. Non-enumerated motions shall be noticed for the first day 
■of the term or sitting of the court, accompanied with copies of the 
affidavits and papers on which the same shall be made ; and the notice 
shall not be for a later day, unless sufficient cause be shown, (and con- 
tained in the affidavits served,) for not giving notice for the first day. 

Rule 36. Non-enumerated motions made in term time, at a general 
term, will be heard on the first day, and Thursday of the first week, and 
Friday of the second week of the term, immediately after the opening of 
the court on that day. 

Motions in criminal cases may be heard on any day in term. 

Rule 37. Notes of issue for the general term shall be filed eight 
days before the commencement of the court at which the causes may 
k^ noticed. 

Rule 3d. In all cases where a motion shall be granted on payment 
of costs, or on the performance of any condition, or where the order 
shall require such payment or performance, the party whose duty it shall 
be to comply therewith, shall have twenty days for that purpose, unless 
otherwise directed in the order. But where costs to be taxed are to be 
paid, the party shall have fifteen days to comply with the rule after the 
oosts shall have been taxed on notice. 

Rule 39. Whenever it shall be necessary, in any affidavit, to swear 
4o the advice of counsel, the party shall, in addition to what has usually 

22 
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been bserted, swear that he has fully and fairly stated the case to his* 
counsel, and shall give the name and place of residence of such counseL 

Rule 40. ^o private agreement or consent between the parties or 
their attorneys, in respect to the proceedings in a cause, shall be bind* 
ing, unless the same shall have been reduced to the form of an order by 
consent, and entered, or unless the evidence thereof shall be in writing, 
subscribed by the party, against whom the same shall be alleged, or bj 
his attorney or counsel. 

Rule 41. Orders granted on petitions, or relating thereto, shall reftf 
to such petitions by the names and descriptions of the petitioners, and 
the date of the petitions, if the same be dated, without reciting or setting 
forth the tenor or substance thereof, unnecessarily. Any order or judg- 
ment, directing the payment of money, or affecting the title to property, 
if founded on petition where no complaint is filed, may, at the request of 
any party interested, be enrolled and docketed as other judgments. 

Rule 42. Motions in actions, made after the commencement thereof^ 
may be founded upon petition duly verified, or by affidavit, or by both, at 
the election of the party making such motions, except when otherwise 
provided by law. 

Rule 43. Motions to strike out of any pleading, matter alleged to- 
be irrelevant or redundant, and motions to correct a pleading, on the 
ground of its being ** so indefinite or uncertain, that the precise nature 
of the charge or defence is not apparent," must be noticed* bef<ne 
demurring or answering the pleading, and within twenty days from the- 
service thereof. 

Rule 44. The attorney or other officer of the court who draws any 
pleading, deposition, case, bill of exceptions or report, or enters any 
judgment exceeding two folios in length, shall distinctly number and 
mark each folio in the margin thereof ; and all copies either for the 
parties or the court, shall be numbered or marked in the margin, so as 
to conform to the original draft or entry, and to each other. And all 
the pleadings and other proceedings, and copies thereof, shall be fairly 
and legibly written, and if not so written, the clerk shall not file such as 
may be offered to them for that purpose. 

Rule 45. Every case on certiorari to remove interlocutory proceed* 
ings of subordinate courts, tribunals or magistrates, may be brought to 
a hearing by either party, at any special term, upon the usual notice of 
arguments, or, if placed upon the calendar at a general term, every such 
case shall be entitled to preference on the morning of any day during 
the first week of term. 

Rule 46. The return to a writ of mandamus or of prohibition, where 
such return shall be adopted by the party, having been filed, a rule may 
be entered requiring the relator to demur or plead thereto in twenty 
days after notice of said rule, or to move at the next special term there- 
after, for such rule as he may require ; and in case of default, on filing 
an affidavit showing such default, a rule may be entered dismissing such 
writ and all subsequent proceedings, with costs. 

Rule 47. No order to stay proceedings for the purpose of moving 
to change the place of trial shall be granted, unless it shall appear, from 
the papers, that the defendant has used due diligence in preparing the 
motion for the earliest practicable day after the service of the complaint 
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Such order shall not stay the plaintiff in putting the cause at issue, or 
taking any other step, except giving notice and subpoenaing witnesses for 
the trial, without a special clause to that effect. On presenting to and 
filing with the officer granting the order, an affidavit showing such facts 
as will entitle the plaintiff, according to the settled practice of the court, 
to retain the place of trial, the officer shall revoke the order to stay pro- 
ceedings ; and the plaintiff shall give immediate notice of such revoca- 
tion to the defendant's attorney. 

Rule 48. In addition to what has usually been stated in affidavits 
concerning venue, either party may state the nature of the controversy, 
and show how his witnesses are material ; and may also show where the 
cause of action or the defence, or both of them, arose ; and those facts 
will be taken into consideration by the court in fixing the place for trial. 

Rule 49. If, in an action to foreclose a mortgage, the defendant 
fails to answer within the time allowed for that purpose, or the right of 
the* plaintiff as stated in the complaint is admitted by the answer, the 
pl^tiff may, upon the trial, have an order referring it to the clerk, or 
to some suitable person as referee, to compute the amount due to the 
plaintiff, and to such of the defendants as are prior incumbrancers of the 
mortgaged premises, and to examine and report whether the mortgaged 
premises can be sold in parcels, if the whole amount secured by the 
mortgage has not become due. If the defendant is an infant, and has 
pat in the general answer by his guardian, or if any of the defendants 
are absentees, the order of reference shall also direct the person to 
whom it is referred, to take proof of the facts and circumstances stated 
in the complaint, and to examine him on oath, as to any payments which 
have been made, and to compute the amount due on the mortgage, pre- 
paratory to the application for judgment of foreclosure and sale. 

Where no answer is put in by the defendant, within the time allowed 
for that purpose, or any answer denying any material facts of the com- 
plaint, BO as to require the service of a reply, the plaintiff, after the 
cause is in readiness for trial, as to all the defendants, may apply for 
judgment, at any special term, upon due notice to such of the defendants 
as have appeared in the action, and without putting the cause on the 
calendar. The plaintiff, in such case, when he moves for judgment, 
must show by affidavit, or otherwise, whether any of the defendants who 
have not appeared are absentees ; and if so, he must produce the report 
as to the proof of the facts and circumstances, stated in the complaint, 
and of the examination of the plaintiff on oath as to any payments which 
have been made. And in all foreclosure cases the plaintiff, when he 
moves for judgment, must show by affidavit, or by the certificate of the 
clerk of the county in which the mortgaged premises are situated, that 
a notice of the pendency of the action containing the names of the parties 
thereto, the object of the action and a description of the property in 
that county affected thereby, the date of the mortgage, and the time 
and place of recording the same, has been filed at least twenty daya 
before such application for judgment, as required by § 132 of the Code 
of Procedure. 

Rule 50. In every judgment for the sale of mortgaged premises, 
the description and particular boundaries of the property to be sold, so 
&r at least as the same can be ascertained from the mortgage, shall be 
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iiifierted. And» uoless otherwise specially ordered hj the court, the 

judgment shall direct that the mortgaged premises, or so much thereof 

as may be sufficient to raise the amount due to the plaintiff, for principal, 

interest and costs, and which may be sold separately, without material 

injury to the parties interested, be sold by, or under the direction of the 

sheriff of the county, and that the plaintiff or any other party, may 

become a purchaser on such sale ; that the sheriff execute a deed to the 

purchaser ; that out of the proceeds of the sale, he may pay to the plaintiff, 

or his attorney, the amount of his debt, interest and costs, or so much 

as the purchase money will pay of the same, and that he take the receipt 

of the plaintiff, or his attorney, for the amount so paid, and file the 

same with his report of sale ; and that the purchaser at such sale be 

let into possession of the premises on production of the sheriff's deed, 

and a certified copy of the order confirming the report of the sale, after 

the same has become absolute. In case of a surplus arising from the 

sale of mortgage premises under any such judgment, the sheriff shall 

retain such surplus, subject to the order of the court, unless directioiis 

are given in the judgment for the disposition of such surplus. 

RuLK 51. On the coming in and confirmation of the report of 
the sale, any party to the suit, or any person not a party, who had a 
lien on the mortgaged premises at the time of the sale, either by judg- 
ment or decree, upon filing with the clerk where report of sale is fild, 
a notice, stating that he is entitled to such surplus moneys or some part 
thereof, and the nature and extent of his claim, may have an order of 
reference to ascertain and report the amount due to him or to any other 
person wluch is a lien upon such surplus moneys, and to ascertain the 
priorities of the several liens thereon ; to the end that, on the coming 
m and confirmation of the report on such reference, such farther order 
may be made for the distribution of such surplus moneys as may be 
just. Every party who appeared in the cause, or who shall have filed 
such notice with the clerk, previous to the entry of the order of refer- 
ence, shall be entitled to service of a notice to attend on such refer- 
ence, and to the usual notices of subsequent proceedings relative to 
such surplus. But if such claimant has not appeared or made his claim 
by an attorney of this court, the notice may be served by putting the 
same into the post-office directed to the claimant, at his place of residence, 
as stated in the notice of his claim. 

Rule 52. Whenever a sheriff or referee sells mortgaged premises, 
under a decree or order or judgment of the court, it shall be the duty 
of the plaintiff, before a deed is executed to the purchaser, to file such 
mortgage in the office of the clerk, unless such mortgage has been duly 
proved or acknowledged, so as to entitle the same to be recorded ; id 
which case, if it has not been already done, it shall be the duty of the 
plaintiff, to cause the same to be recorded at full length in the county 
or counties where the lands so sold are situated, before a deed is exe- 
cuted to the purchaser on the sale ; the expense of which filing or re- 
cording, and the entry thereof, shall be allowed in the taxation of costs ; 
and if filed with the clerk, he shall enter in the minutes the filing of 
such mortgage, and the time of filing. But this rule shall not extend to 
any case where the mortgage appears by the pleadings or proof in the 
suit commenced thereon, to have been lost or destroyed. 
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Rule 63. Where mortgaged premises or other real estate directed 
to be sold, consist of several distinct lots or parcels, which can be sold 
separately without diminishing the value thereof on such sale, it shall be 
the duty of the sheriff or other person conducting the sale, to sell the 
same in separate lots or parcels, unless otherwise specially directed by 
the court. But if the sheriff or other person is satisfied the property 
will produce a greater price if sold together, than it will in separate lots 
or parcels, he may sell it together, unless otherwise directed in the order 
of sale. • 

Rule 54. Where lands in the city of New- York are sold under a 
decree, order or judgment of any court, they shall be sold at public 
vendue, at the Merchant's Exchange, between twelve o'clock at noon, 
and three in the afternoon, unless otherwise specially directed. The 
notice of the sale of lands lying in any of the cities of this State, in which 
a daily paper is printed, except where a different notice is required by 
law, or by the order of the court, shall be published in one or more of 
the daily papers of that city, for three weeks immediately pre> ious to the 
time of sale, at least twice in each week. When lands in any other part 
of the State are directed to be sold at auction, notice of the sale shall be 
given for the same time, and in the same manner as is required by law 
on sales of real estate by sheriffs on execution. 

Rule 65. It shall be the duty of every attorney or officer of this 
court, to act as the guardian of any infant defendant in any suit or pro- 
ceeding against tim, whenever appointed for that purpose by an order 
of this court. 'And it shall be the duty of such guardian to examine 
into the circumstances of the case, so far as to enable him to make the 
proper defence, when necessary for the protection of the rights of the in- 
fant ; and he shall be entitled to such compensation for his services, as 
the court may deem reasonable. 

Rule 56. No person shall be appointed guardian ad litem, either on 
the application of the infant or otherwise, unless he be the general 
guardian of such infant, or an attorney or other officer of this coiu't who 
is fully competent to understand and protect the rights of the infant, 
and who has no interest adverse to that of the infant, and is not con- 
nected in business with the attorney or counsel of the adverse party. 
And no person shall be appointed such guardian who is not of sufficient 
ability to answer to the infant, for any damage which may be sustained 
by his negligence or misconduct in the defence of the suit. 

Rule 57. An order for the appointment of a guardian ad litem, except 
in a partition suit, may be entered on filing the petition of the infant if 
over fourteen years of age, or of some person in behalf of the infant if 
under fourteen, together with the consent of the guardian and the usual 
affidavit, and a certificate of a justice of this court, or county judge en- 
dorsed thereon, that he has examined into the circumstances, and that 
the guardian proposed, is a suitable and proper person for such guardian, 
and has no interest in the suit in opposition to the mterest of the 
infant. 

Rule 68. No guardian ad litem, unless he has given security to the 
infant according to law, shall, as such guardian, receive any money or 
property belonging to such infant, or which may be awarded to him in 
the suit, except such costs and expenses as may be allowed by the courts 
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to the guardian, out of the fund, or recovered hy the infant in the suit. 
Neither shall the general guardian of an infant, receive any part of the 
proceeds of a sale of real property belong to such infant, sold under a 
-decree, judgment or order of the court, until the guardian has given 
such further security for the faithful discharge of his trust, as the court 
may direct. 

Rule 59. The security to be given by the general guardian of an 
infant, shall be a bond in a penalty of double the amount of the perso- 
nal estate of his ward ind of the gross amount or value of the rents and 
profits of the real estate during his minority, together with at least two 
sufficient sureties, each of whom shall be worth the amount specified in 
the penalty of the bond over and above all debts ; or instead of personal 
security the guardian may give security, by way of mortgage on unin- 
cumbered real property, of the value of the penalty of his own bond 
only. But the court, in its discretion, may vary the security where, 
from special circumstances, it may be found for the interest of the in- 
fant ; and may direct the principal of the estate, or any part thereof, to 
be invested in public stocks or with the New- York Life Insurance and 
Trust Company, or on bond and mortgage, for the benefit of the infant, 
and that the interest or income thereof, only, be received by the guar- 
dian. 

Rule 60. No moneys arising from the sale of the real estate of an 
infant, on a mortgage or partition sale, or under any decree, judgment 
or order of court, shall be paid over to his general guardian, except so 
much thereof, or of the interest or income from time io time, as may 
be necessary for his support or maintenance ; unless such guardian has 
previously given sufficient security on unincumbered real estate, to ac- 
count to the infant for the same, in the usual form. 

Rule 61. For the purpose of having a general guardian appointed, 
the infant, if of the age of fourteen years or upwards, or some relative or 
friend, if the infant is under fourteen, may present a petition to the court, 
stating the age and residence of the infant, and the name and residence 
of the person proposed or nominated as guardian, and the relationship, 
if any, which such person bears to the infant, and the nature, situation 
and value of the infant's estate. 

Rule 62. Upon presenting the petition, the court shall by inspection 
or otherwise ascertain the age of the infant, and if of the age of fourteen 
years or upwards, shall examine him as to his voluntary nomination of 
a suitable and proper person as guardian ; if under fourteen, shall ascer- 
tain who is entitled to the guardianship, and shall name a competent 
and proper person as guardian. The court shall also ascertain the 
amount of the personal property, and the gross amount or value of the 
rents and profits of the real estate of the infant during his minority, and 
shall also ascertain the sufficiency of the security offered by the guardian. 

Rule 63. The security required on a sale of the real estate of an in- 
fant, shall be a bond of the guardian, with two sufficient sureties, in a 
penalty of double the value of the premises, including the interest on 
such value during the minority of the infant, each of which sureties shall 
be worth the penalty of the bond, over and above all debts : or a simi- 
lar bond of the guardian only, secured by a mortgage on unincumbered 
real estate of the value of the penalty of such bond. 
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Rule 64. The genera] guardian of the infant, if he has any, and if 
*ihere is none, the infant himself, if of the age of fourteen years or 
upwards, or his next friend, if he is under that age, may present a 
-petition, stating the age and residence of the infant, the situation and 
Talue of his real and personal estate, the situation, value and annual in- 
come of the real estate proposed to be sold, and the particular reasons 
which render a sale of the premises necessary or proper ; and praying 
that a guardian may be appointed to sell the same. The petition shall 
also state the name and residence of the person proposed as such guar- 
dian, the relationship, if any, which he bears to the infant and the secu- 
rity proposed to be given ; and the petition shall be accompanied by af- 
fidavits of disinterested persons, or other proofs verifying the material 
facts and circumstances alleged in the petition. And if the infant is of 
the age of fourteen, he shall join in the application. 

Rule 65. If it satisfactorily appears that there is reasonable ground 
for the application, an order may be entered appointing a guardian for 
the purposes of the application, on his executing and filing with the 
clerk, the requisite security, approved of as to its form and manner of 
execution by a justice of this court or a county judge, signified by his 
approbation endoi'sed thereon, and directing a reference to ascertain the 
truth of the facts stated in the petition, and whether a sale of the pre- 
mises or any and what part thereof, would be beneficial to the infant, 
and the particular reasons therefor ; and to ascertain the value of the 
property proposed to be sold, and of each separate lot or parcel thereof, 
tmd the terms and conditions upon which it should be sold ; and whether 
the infant is in absolute need of any and what part of the proceeds of the 
sale for his support and maintenance, over and above the income thereof, 
and his other property, together with what he might earn by his own 
•exertions. And if there is any person entitled to dower in the premises, 
who is willing to join in the sale ; also to ascertain the value of her 
life estate in the premises, on the principle of life annuities. But no 
proceedings shall be had upon such reference until the guardian pro- 
duces a certificate of the clerk, that the requisite security has been duly 
proved, or acknowledged, and filed agreeably to the order of the court ; 
and which certificate shall contain the name of the ofi&cer by whom it 
was approved, and shall be annexed to the report. 

Rule 66. If the proceeds of the sale exceed five hundred dollars, 
4ind the guardian has not given security by mortgage upon real estate,. 
he shall bring the proceeds into court, or invest the same under the di- 
rection of the court for the use of the infant ; and the guardian shall 
only be entitled to receive so much of the interest or income thereof 
from time to time, as may be necessary for the support and maintenance 
of the infant, without the order of the court. If the infant's interest in 
the property does, not exceed one thousand dollars, the whole costs, in- 
cluding disbursements, shall not exceed twenty-five dollars. And where 
several infants are interested in the same premises as tenants in common, 
the application in behalf of all shall be joined in the same petition, al- 
though they may have several general guardians ; and there shall be 
but one reference to ascertain the propriety of a sale as to all, and but 
*one bill of costs shall be allowed. 

RuLB 67. On the execution of a commission of lunacy, <fec., the 
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commissioners, for every day tbey are necessarily employed in hearing 
the testimony and taking the inquisition, shall be entitled to the same 
allowance which is made by law to commissioners to make partition or 
admeasure dower. And for drawing the inquisition and process, and- 
serving notices, when no attorney is employed, they shall have the fees Uy 
which an attorney would be entitled for the same services. The com- 
mittee of a lunatic, idiot, or drunkard, may pay to the petitioner on whose 
application the commission was issued, or to his attorney, the costs and 
expenses of the application and of the subsequent proceedings thereon, 
including the appointment of the committee, and without an order of the 
court for the payment thereof, when the bill of such costs and expenses 
has been duly taxed and filed with the clerk in whose office the appoint- 
ment of such committee is entered ; provided the whole amount of such 
costs and expenses does not exceed fifty dollars. But where the costs 
and expenses exceed fifty dollars, the committee shall not be at Uberty to 
pay the same out of the estate in his hands, without a special order of 
the court directing such payment. 

Rule 68. When an action is brought to obtiun a divorce or separation,, 
or to declare a marriage contract void, if the defendant fail to answer the 
complaint, or if the facts charged in the complaint are not denied in the 
answer, the court to which application is made for judgment shall order 
a reference to take proof of all the material facts charged in the complaint. 

And when the action is for a divorce on the ground of adultery, un- 
less it be averred in the complaint that the adultery charged was com- 
mitted without the consent, connivance, privity or procurement of the 
plaintiff — that five years have not elapsed since the discovery of the fact 
that such adultery had been committed — and that the plaintiff has not 
voluntarily cohabited with the defendant since such discovery — and also 
where at the time of the offence charged the defendant was living in 
adulterous intercourse with the person with whom the offence is alleged 
to have been committed — that five years have not elapsed since the 
commencement of such adulterous intercoui*se was discovered by the 
plaintiff; and the complaint containing such averments be verified by the 
oath of the plaintiff in the manner prescribed by the 157 th section of the 
code, judgment shall not be rendered for the relief demanded until the 
plaintiff's affidavit be produced stating the above facts. 

Rule 69. To obtain an order of reference, if the complaint seeks to 
annul a marriage on the ground that a party was under the age of legal 
consent, an affidavit must be produced, showing that the parties thereto 
have not freely cohabited for any time, as husband and wife, after the 
plaintiff had attained the age of consent. If the complainant seeks to 
annul the marriage on the ground that the plaintiff's consent was ob- 
tained by force or fraud, the plaintiff must show by affidavit that there 
has been no voluntary cohabitation between the parties as man and wife;, 
and if it seeks to annul a marriage on the ground that the plaintiff was a 
lunatic, an affidavit must be produced, showing that the lunacy still con- 
tinues ; or the plaintiff must show by his affidavit that the parties have not 
cohabited as husband and wife after the plaintiff was restored to his reason. 

Rule 70. On a reference to take proof of the facts charged in a com- 
plaint for separation, or limited divorce, the examination of the plaintiff 
on oath may be taken, as to any cruel or inhuman treatment alleged ia 
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the complaint which took place when no witnesses were present who are 
competent to testify to the facts on such reference. 

Rule 71. On a complaint for a divorce, or to avoid or annul a mar- 
riage contract for any other cause than physical incapacity, if the material 
allegations in the complaint are denied in the answer, and the plaintiff 
does not file a reply within the time allowed hy the code, the defendant, 
on due notice, may apply to have the complaint dismissed ; but if a reply 
is put in, either party may, on the usual notice to the adverse party, 
apply for an order for issues. 

RxTLB 72. The defendant in the answer may set up the adultery of 
the plaintiff or any other matter which would be a bar to a divorce, sep- 
aration, or the annulling of a marriage contract ; and if an issue is taken 
thereon, it shall be tried at the same time and in the same manner as 
other issues of fact in the cause. 

Rule 73. On a complaint filed by a husband for a divorce, if he 
wishes to question the legitimacy of any of the children of his wife, the 
alle^tion, that they are or that be believes them to be illegitimate, shall 
be distinctly made in the complaint. If a reference is ordered, proofs 
shall be taken upon the question of legitimacy, as well as upon the other 
matters stated in the complaint ; and u an issue is awarded, an issue on 
the question of legitimacy of the children shall be awarded and tried at 
the same time. 

Rule 74. In cases where the trial of issues of fact is not provided for 
in § 263 of the Code, if either party shall desire a trial by jury, such 
party shall, within ten days after issue joined, give notice of a special 
motion to settle the issues, and the court or judge may settle the issues,. 
or may refer it to a referee to settle the issues. Such issues must be 
settled in the form prescribed in § 72 of the Code of Procedure. 

Rule 75. No sentence or decree of nullity declaring void a marriage 
contract, or decree for a divorce, or for a separation or limited divorce,, 
shall be made of course by the default of the defendant ; or in conse- 
quence of any neglect to appear at the hearing of the cause, or by con- 
sent. And every such cause shall be heard after the trial of the issue, or 
upon the coming in of the proofs, at a special term of the court ; but 
where no person appears on the part of the defendants the details of the 
evidence in adultery causes shall not be read in public, but shall be sub- 
mitted in open court. No officer of this court, with whom the proceed- 
ings in an adultery cause are filed, or before whom the testimony is taken, 
nor any clerk of such officer, either before or after the termination of the 
suit, shall permit a copy of any of the pleadings or testimony, or of the 
substance of the detafls thereof, to be taken by any other person than a 
party, or the attorney or counsel of a party, who has appeared in the 
cause ; without a special order of the court. 

Rule 76. Whenever a justice or other officer, approves of the se- 
curity to be given in any case, or reports upon its sufficiency, it shall be 
his duty to require personal sureties to justify, or if the security offered 
is by way of mortgage, on real estate, to require proof of the value of 
such estate ; and he shall in his certificate or report state the value of 
such real estate, or that each person offered as security is worth the re- 
quisite amount over and above all debts and responsibilities he owes or 
has incurred. This rule shall not apply to cases when the duty of the 
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officer in taking security is prescribed by the Code of Procedure. And 
all bonds, and undertakings, and other securities in writing shall be duly 
proved, or acknowledged in like manner as deeds of real estate, before 
the same shall be received or filed. 

Rule 77. Where several tracts or parcels of land lying within this 
State are owned by the same persons in common, no separate action for a 
partition of a part thereof only shall be brought without the consent of 
all the parties interested therein ; and if brought without such consent, 
the share of the plaintiff may be charged with the whole costs of the 
proceeding. 

Rule 78. Where the rights and interests of the several parties, as 
stated in the complaint, are not denied or controverted, if any of the 
defendants are infants or absentees, or unknown, the plaintiff, on an affida- 
vit of the fact, and notice to such of the parties as have appeared may 
apply at a special term for an order of reference, to take proof of the 
plaintiff's title and interest in the premises, and of the several matters 
set forth in the bill or petition ; and to ascertun and report the rights 
and interests of the several parties in the premises, and an abstract of 
the conveyances by which the same are held. 

RuLK 79. Where the whole premises of which partition is sought, 
are so circumstanced that a partition thereof cannot be made without 
great prejudice to the owners, due regard being had to the power of 
the court to decree compensation to be made for equality of partition, 
and to the ability of the respective parties to pay a reasonable com- 
pensation to produce such equality, or where any lot, or separate 
parcel of the premises which will exceed in value the share to which 
oither of the tenants in common may be entitled is so circumstanced, 
the plaintiff, upon stating the fact in the affidavit which is to be filed 
for the purpose of obtaining an order of reference under the next pre- 
ceding rule, may have a further provision inserted in such order of 
reference, directing the officer or person to whom it is referred, to 
inquire and report whether the whole premises, or any lot or separate 
parcel thereof, are so circumstanced that an actual partition cannot be 
made; and that if he arrives at the conclusion that the sale of the 
whole premises or of any lot or separate parcel thereof will be neces- 
sary, that he specify the same in his report together with the reasons 
which render a sale necessary ; and in such a case, that he also ascer- 
tain and report whether any creditor not a party to the suit, has a 
specific lien, by mortgage devise or otherwise, upon the undivided 
share or interest of any of the parties in that portion of the premises 
which it is necessary to sell ; and if he finds that there is no such 
specific lien in favor of any person not a party to the suit, that he fur- 
ther inquire and report whether the undivided share or interest of any 
of the parties in the premises is subject to a general lion or encum- 
brance, by judgment or decree ; and that he ascertain and report the 
amount due to any party to the suit who has either a general or 
specific lieu on the premises to be sold, or any part thereof, and the 
amount due to any creditor, not a party, who has a general lien on any 
undivided share or interest therein, by judgment or decree, and 
who shall appear and establish his claim on such reference. He shall 
also, if requested by the parties, who appear before him on such refer- 
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ence, ascertain and report the amount due to any creditor, not a party 
to the suit, which is either a specific or general lien or encumbrance 
upon all the shares or interests of the parties in the premises to be 
sold, and which would remain as an encumbrance thereon in the 
hands of the purchaser ; to the end that such directions may be given 
in relation to the same, in the decree for the sale of the premises, as 
dhall be most beneficial to all the parties interested in the proceeds 
thereof on such sale. 

Rule 80. Whenever a party, as a tenant. for life, or by the cur- 
tesy, or in dower, is entitled to the annual interest or income of any 
sum paid into court and invested in permanent securities, such party 
shall be charged with the expense of investing such sum and of re- 
ceiving and paying over the interest or income thereof; but if such 
party is wilhng, and consents to accept a gross sum in lieu of such 
annual interest or income for life, the same shall be estimated accord- 
ing to the then value of an annuity of six per cent, on the principal 
sum during the probable life of such person, according to the Ports- 
mouth or Northampton tables. 

Rule 81. Every receiver of the property and effects of the debtor 
shall, unless restricted by the special order of the court, have general 
power and authority to sue for and collect all the debts, demands and 
rents belonging to such debtor, and to compromise and settle such as 
are unsafe and of a doubtful character. He may also sue in the name 
of a debtor, where it is necessary or proper for him to do so; and he 
may apply for and obtain an order of coui*se that the tenants of any 
real estate belonging to the debtor, or of which he is entitled to the 
rents and profits, attorn to such receiver, and pay their rents to him. 
He shall also be permitted to make leases, from time to time, as may 
be necessary, for terms not exceeding one year. And it shall be his 
■duty without any unreasonable delay, to convert all the personal estate 
and effects into money ; but he shall not sell any real estate of the 
debtor, without the special order of the court, until after a judgment 
in the cause. He is not to be allowed for the costs of any suit brought 
by him against an insolvent from whom he is unable to collect his 
costs, unless such suit is brought by order of the court, or by the con- 
sent of all persons interested in the funds in his hands. But he may 
sell such desperate debts, and all other doubtful claims to personal 
property, at public auction, giving at least ten days' public notice of 
the time and place of such sale. 

Rule 82. On appeal to this court from the order, sentence or de- 
cree of a surrogate's court, the party appealing shall file a petition of 
appeal, addressed to this court, with the clerk of the county in which 
the order, sentence or decree appealed from was made, within fifteen 
days after the appeal is entered m the court below, or the appeal shall 
be considered as waived ; and any party interested in the proceedings 
in the court below may thereupon apply to this court, ex parte, to 
dismiss the appeal with costs. The petition of appeal shall briefly 
state the general nature of the proceedings, and of the sentence, order 
or decree appealed from, and shall sp(K;ify the part or parts thereof 
complained of as erroneous ; except where the whole, sentence, or- 
der or decree is alleged to be erroneous, in which case i^Hihall be suf- 
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ficient to state that the same and every part thereof is erroneous. And 
where the appeal is from a sentence or decree, on the settlement of the 
accounts of an executor, administrator, or guardian, if the appellant 
wishes to review the decision as to the allowance or rejection of any 
particular items of the account, such items shall be specified in the 
petition of appeal ; or the allowance or disallowance of any such items 
shall not be considered a sufficient ground for reversing or modifying 
the sentence or decree appealed from. The respondent, in his answer 
to the petition of appeal in such cases, may also specify any items in 
the account as to which he supposes the sentence or decree is errone- 
ous, as against him and in favor of the appellant. And upon the hear- 
ing of the parties upon such appeal, the sentence or decree may be 
modified as to any such items, in the same manner as if a cross-appeal 
had been brought by such respondent. The appellant may have an 
order of course, that the respondent in the petition of appeal answer 
the same within twenty days after the service of a copy of the petition 
of appeal and notice of the order, or that the appellant be heard ex 
parte. And where the respondent is an adult, upon filing an affidavit 
of such service upon the attorney of the respondent, if he has appeared, 
either in this court or in the court below by an attorney of this court, 
or upon the surrogate if he has not appeared by such attorney, and 
that no answer to the petition of appeal has been received, the appel- 
lant may have an order of course that the appeal be heard ex parte as 
against such respondent. Where the respondent is a minor, if he 
does not procure a guardian ad litem upon the appeal to be appointedt 
within twenty days after the filing of the petition of appeal, the appel- 
lant may apply to a justice of this court, ex parte for the appointment 
of such guardian. And if the minor has appeared by his guardian ad 
litem in this court, the appellant may have an order of course that the 
guardian ad litem of the respondent answer the petition of appeal 
within twenty days after service of a copy thereof and notice of the 
order, or that an attachment issue against such guardian. When a 
petition of appeal is filed, if it has not been served on the adverse 
party, the respondent may have an order of course that the appellant 
deliver a copy of the petition of appeal to the attorney, or to the guar- 
dian ad litem of the respondent, within ten days after service of notice 
of such order, or that the appeal be dismissed ; and if the same is not 
delivered within the time limited by such order, the respondent, upon 
due notice to the adverse party, may apply at a special term to dismiss 
the appeal with costs. Upon the hearing of any such appeal as is re- 
ferred to in this rule, it shall be the duty of the appellant to furnish the 
court with a copy of the petition of appeal and of the answer thereto, 
if an answer has been received, and a copy of the proceedings below, 
including a copy of the appeal as entered. 

Rule 83. All moneys brought into court by order of this, or any 
other court, shall be paid to the county treasurer of the county in 
which the action is triable, unless the court shall otherwise direct. 
And all bonds, mortgages and other securities upon real estate, here- 
tofore required to be taken in the name of the clerk of the court of 
appeals, shall, except as otherwise provided by law, be taken to the 
treasurer of the county where such fund belongs, or such other county 
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Hlmll direct. And all moneys received by tlie 
r Ireaaurer under aud by virtue of ony law, vesting him with 
ids, ur SDCuriiies belonging lo any ot'tlie suiiorH, in any court of 
ibis Slate, shall be depoBiied by ihe said cuunty treasurer, in his name 
of office, in the New-York Life Insurance and Trust Company, or in 
Mich bank, as the court for llie district ahatl from lime lo time direct 

1% depuait hank, unless the order or judgment, under which such 
beys are brought into court, ahalt direct such moneys lo be de- 
ilM in some oilier bank, or company. 
Rvt.% 84. The accounts of the county treasurers with respect to 
Days or securiliet;, received by ifaera under the Ibregoing rule, or 
virtue of any onler of any court of this Stale with the banka and 
n* c«mpaniea, in which moneya are directed to be depositei], sliall 
kept in such manner, that in the caab books of the banks and other 
cnmpanies, and in the bank booka of Ihe said Eroasnrers, it shall appear in 
what particular suit, or on what account the several items of money 
credited or chaiged, were deposited, or paid out. The said county 
treasurers shall, at the tirst general term of this court, for the diatrict 
in which such treasurFr resides, in each year, make a report to aaid 
court, containing a statetneat of his accounts, and of the funds and se- 
curities under bis control, on tlio first day of January, which aiate- 
ment shall show the amount in bis hands, uninvested, and the times 
when received, and the suit or matter in which the same was paid in, 
constituting ibe balance in deposit in banks, and other companies ; 
and also all stocks, bonds and mortgagea, and other inveetmenia, for 
(he benefit of suitors or otherwise. The court to which such a report 
shall be made, shall cause the same to be examined by some suitable 
and proper person, to be appointed by them. The person ao sp- 
Ifd shall tbrthwilh proceed to examine the account and statement, 
thfi accounts in banka and in other companies, and with the ac- 
B and securities in the office of such treasurer. He shall have 
b power to summon ivitnesses before bim, if necessary, to be ex.- 
Wied with respect to auch accounts. He shall report whether such 
IbuiKa bave been correctly ke]>t, and are truly stated ; and shall, on 
lefbre the first day of the next ensuing general term, in such dia- 
lot, deliver to the court of such district, by which be shall be ap- 
bted, or one of the justices thereof, his report upon the matters ao 
^rred. 

(Rule 85. Orders upon the banks or other companies, for the pay- 
put of moneys out of court, shall be made payable to the order of 
Ibe person entitled thereto, or of his attorney duly authorized, and 
shall specify iu what particular suit or on what account the money is 
to be paid out, and the time when the order authorizing such payment 

Cmade. \Vben moneys are deposited in llie New- York Life In- 
ace and Trust Company, to the credit of the county treasurer, the 
f of such deposit, both in the books of ibe company and in the 
lints of the county treasurer with the company-, shall contain a 
: reference lo the title of the cause or mailer ni which such de- 
piiiiitis directed to be made; and specifying also ibe time from which 
the inioresc or accumulation on such deposit is to commence, where it 
liOM not commence from the date of such deposit. The secretary of 
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the company shall transmit to the justices holding the first general 
term, for the first district, in January, in each year, a statement of the 
accounts of the said county treasurer; and to the justices holding the 
first general terra, in the other districts, a statement of the accounts of 
the county treasurer in each district; showing the amounts standing to 
his credit on the first day of January, including the interest, or accu- 
mulation on the sums deposited to the credit of each cause or matter* 
In every draft upon the Trust Company, by the county treasurer, for 
moneys deposited with the said company, or for the interest or accu- 
mulation on such moneys, the title of the cause or matter, on account 
of which the draft is made, and the date of the order authorizing such 
drafl, shall be stated ; and the draft shall be made payable to the order 
of the person or persons entitled to the money, or his or their attor- 
ney, who is named in the order of the court authorizing such draft 
And to authorize the payee or endorsee of such draft to receive the 
money thereon from the Trust Company, the same shall be accom- 
panied by a certified copy of the order of the court authorizing such 
draft, countersigned by the justice by whom such order was made. 
But where periodical payments are directed to be made out of a fund 
deposited with such company, the delivery to the secretary of the 
company of one copy of the order authorizing the several payments, 
shall be sufiicient to authorize the payment of subsequent drafts in 
pursuance of such order. 

Rule 86. Applications for an additional allowance under the pro- 
visions of the 308th section of the Code of Procedure, can only be 
made to the court before which the trial is had, or the judgment ren- 
dered. 

Rule 87. If any application for an order to be made any justice 
of this court, and such order to be refused in whole or in part, or 
be granted conditionally, or on terms, no subsequent application, upon 
the same state of facts, shall be made to any other justice ; and if, 
upon such subsequent application any order be made, it shall be re- 
voked. 

Rule 88. No order shall be made referring any cause, or matter 
pending in this court, to a justice thereof, to be heard or determined 
by him as a referee. 

Rule 89. Whenever bail are required to justify, they shall justify 
within the county where the defendant shall have been arrested, or 
where the bail reside. 

Rule 90. Where the service of the summons, and of the complaint, 
or notice, if any, accompanying the same, shall be made by any other 
person than the sheriff, it shall be necessary for such person to state 
in his affidavit of service when, and at what particular place, he served 
the same, and that he knew the person served to be the person men- 
tioned and described in the summons as defendant therein, and also 
to state, in his affidavit, whether he lefl with the defendant such copy, 
as well as delivered it to him. 

Rule 91. When the plaintifi* in the action is entitled to judgment, 
upon the failure of the defendant to answer the complaint, and the 
relief demanded requires application to be made to the court, auch 
application may be made at any special term, in the district embracing 
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the county in which the action is triable, or in an adjoining county, 
such application may also be made at a circuit court in the county in 
which the action is triable. But when a reference, or writ of inquiry 
shall be ordered, the same shall be executed in the county in which 
the action is triable. 

Rule 92. All actions depending in this court on the 12th day of 
April, 1848, may be conducted acconling to the rules of this court 
adopted in July, 1847, so far as the same are applicable. 

In cases where no provision is made by statute, or by these rules, 
the proceedings in this court shall be according to the customary prac- 
tice, as it has heretofore existed in the Court of Chancery and Supreme 
Court, in cases not provided for by statute, or the written rules of the 
court 

These rules shall take effect on the first day of September, 1849. 



SUPERIOR COURT. 

Adopted, January 18th, 1851. 

Rule 1. The general and special terms of the court will be held 
on the first Mondays of January, February, March, April, May, June, 
October, November, and December, in each year, and will continue 
until the last Saturday of such months, respectively. 

RuLB 2. At the general terms, the court will hear appeals, enu- 
merated motions, and causes transferred from the Supreme Court, 
Pursuant to the act of 1849, which have not heretofore been heard. 
*he general term will open at eleven o'clock, a. m. 

Rule 3. The special teims will consist of a trial term, held by two 
Justices severally, and a term held by one Justice, which will be de- 
sigifated the special term. For the trial term, the clerk will prepare 
a calendar, containing the issues of fact to be tried by a jury, ouch 
calendar will be called and regulated by the Justice holding the prin- 
cipal trial court. The other Justice, at the trial term, will aid him in 
the side court, as heretofore practised. The trial term will open at 
ten o'clock, a. m. 

Rule 4. For the special term, the clerk will prepare a calendar, 
containing, first, the issues of law noticed for argument at such term, 
and second, all issues of fact noticed for trial, which are designated on 
the notes of issue, as causes not required to be tried by a jury, by sec- 
tion 253 of the Code of Procedure, or in which a jury trial is waived. 
The special term will open at ten o'clock, a. m., and the first hour will 
be devoted to the giving of judgment in undefended causes, and the 
hearing of litigated non-enumerated motions. The calendar will be 
taken up each day, at eleven o'clock, a. m. 

Rule 5. Non- enumerated motions will be heard by one of the 
Justices at the Special term Room and the Chambers, daily, at ten 
A. M., throughout the year,— except on New Year's Day, Grood Fri- 
day, the Fourth of July, the day of the Annual Election, Thanks- 
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giying Day, and ChristmaB. For such motions, and for the purpose 
of making all necessary orders, and giving judgments- in causes under 
<^apter first of title eight, of the second part of the code, a Special 
Term will be held every day during the vacations, at ten o'clock, a.m. 

Rule 6. The Justices designated to hold the general terms, will 
attend at Chambers daily, during their respective terms, from ten to 
eleven, a. m., to dispose of ex parte applications, and of non-enume- 
rated motions in which all the parties are present or represented. AU 
applications for ex parte orders, and for judgment upon failure to 
answer, during the general terms, must be made before eleven 
o'clock, A. M . 

Rule 7. Appeals from all orders made on non-enumerated mo- 
tions, will be heard on each Saturday during the general temn, at 
eleven a. m.» and must be noticed for that time. 

The court, at the conclusion of the June term, will appoint general 
terms, for hearing such appeals only, to be held during the vacation. 

Rule 8. A party intending to move to set aside a verdict as ag^ainst 
the evidence, must obtain from the Justice who tried the cause, an 
order staying the proceedings for that purpose. Such a motion will 
not be entertained, unless the stay of proceedings be obtained and 
served within four days after the entry of the judgment by the clerk, 
or before the insertion of the costs by the clerk in the entry of the 
judgment. The court, by order, may permit the judgment to be en- 
tered and collected, without prejudice to a motion to set aside the 
verdict; and may impose such terms on each party, in respect thereof 
as to the court may seem meet. 

Rui^E 9. The party moving to set aside a verdict as against evi- 
dence, must prepare a case and procure the same to be settled in the 
usual manner. If the party making the case, intend to appeal from 
the judgment, when entered on the verdict, because of errors of law 
alleged to have occurred at the trial, or in the direction for judgment, 
he must present such alleged errors in the case made for setting aside 
the verdict. If the errors complained of were excepted to in due sea- 
son, when they occurred, the case may be turned into a bill of excep- 
tions, as of course, in the event of the application to set aside the ver- 
dict being denied. 

Rule 10. The motion to set aside the verdict on the case when 
settled, must be brought on, on the usual notice at the special term. 
No alle^^ errors of law presented by such case, will be considered at 
the special term, unless by the express directions of the Justice before 
whom the cause was tried. 

Rut.E 11. If either party appeal from an order of a JuaticOy grant- 
ing or refusing a new trial on such case, the appeal may be brought 
on before the general terms on the usual notice. If the order refuse 
a new trial, and there be alleged errors of law contained in the case 
on which the motion was made, the appeal from the judgment in re- 
sp<^cl of such errors of law must be brought on and argued at the same 
lime with the appeal fhjm the order refosing a new trial, at the spe- 
cial term. 

Rule 12. The costs on an appeal to the general term from a judg- 
ment, as well as from an order granting or refusing a motioa to set 
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aside a verdict as against evidence, when allowed by the court, shall 
be the costs prescribed in subdivision six, of section three hundred 
and aeven of the amended code, together with the expenses specified 
IQ section three hundred and eleven. But where an appeal from such 
order is heard at the same time with an appeal from the judgment in 
the cause, the court may, in its discretion, give costs on the former 
appeal* as if it were a motion at special term. 

Rule 13. The party who moves for a re-hearing, or review of a 
cause or matter decid^ by a referee or referees, dfiall procure and 
furnish to the court a special report of the referee or referees, setting 
forth distinctly the facts found on the reference, and his or their deci- 
^n upon the points of law arising in the cause. 

RuLB 14. The foregoing rules shall take effect immediatelv, and 
all existing rules inconsistent with the same are hereby repealed. 



COURT OF COMMON PLEAS 



FOB THE OITY AND COUNTY OF NEW-YORK. 

Adoftsd, Juie, 1848. 

1. The general terms for hearing appeals and other business re- 
quired by law to be heard at those terms, shall be held on the fourth 
Sfondavof each month, except July and August ; shall continue for one 
week, if necessary, and open at 10 a. m. on each day. 

2. The special terms for the trial of all issues of fact and law, and 
hearing of all matters, except business to be heard at the general terms, 
ahail be held on the first ^londay of each month except August, shall 
continue for three weeks if necessary, and may be continued for the 
fourth week, by the judge holding the same, when he is not engaged at 
the general term. 

3. The special term for the trial of issues of law will be held at 
chambers, and open at 12 m. The calendar will be called daily in 
order. The special term for the trial of issues of fact will open at 

10 A. M. 

4. Motions that may be made out of Court and Chamber business, 
win be heard before a Judge at Chambers daily between 1 and 12 
A. M. Appeals from such motions shall be submitted at the Saturday 
of the general term. 

5. Notice of trial or argument shall be for the first day of term. 

6. The Clerk shall prepare a calendar for the general term, and 
calendars for the special terms ; one containing the issues of fact to be 
tried, and the other containing the issues of law. 

7. Where the parties agree in writing to waive a trial by jury, the 
note of issue shall state such consent, and the consent be filed with the 
note of issue. The clerk shall place such causes on a separate part of 
the calendar. Where the parties consent on a cause being called, that 

23 
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the same be tried without a jury, such cause shall be placed on such 
calendar in its order. 

8. A term of the Court for any other business than the trial of is- 
sues of fact or law shall be held at Chambers on the first Monday of 
August, and continued for four weeks. 

9. The present June term of this Court is, continued until the last 
Saturday of July for trials and arguments. After the third Monday of 
July, during that term causes will be tried and arguments heard only 
on consent of both parties. 

10. Arguments of enumerated motions in causes commenced before 
the first day of July, 1848| will be heard at the general terms, and shall 
be brought on upon notice, as now provided for by the rules of the 
Court for the first day of such term. 

These rules shall take efiect on the third day of July, 1848. 



Adoptbd, Jan. 9, 1650. 

1. The present calendar of issues of fact shall be continued from 
term to term, until the same is finished during the year 1850, commen- 
cing at each succeeding term, where the court left off at the preceding 
term. 

2. The causes hereafter noticed for trial shall be added to the cal- 
endar at the end thereof, for each term in order, except those which 
may previously be upon the calendar for trial ; but no new note of 
issue need be filed for any cause on the calendar. 

3. Causes which may be set down for the third week of the tenur 
if not disposed of during the term, and causes so ordered by the court, 
shall be called at the commencement of the succeeding term before 
proceeding with the calendar. 

4. Causes that are passed on the calendar, and go down, or are 
postponed for the terra, must be placed again forthwith at the foot of 
the calendar by the clerk, unless otherwise ordered by the court at the 
time of postponement. 

5. These rules are not intended to dispense with the notice of trial 
for each term, as required by statute. 



Adoptbd, March 24, 1850. 

Ordered : That orders to show cause on non-enumerated motions 
will not hereafter be granted, except upon affidavit showing the neces- 
sity of making the time of notice shorter than is required in the code^ 
and where such order is returnable on any other day than the first day 
of the Special Term, the reason therefor must be stated in the affidavits 
on which the motion is founded. 

The Court will hereafter enforce the rule of the Supreme Court 
in regard to the printing of cases and bills of exceptions, except where 
they have already been prepared for the use of the court. 
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Adoftsd, March 23, 1651. 

For the purpose of regulating the review of questions of practice 
decided by a single judge, the court adopt the following rule : 

Upon the decisions of motions made before a single judge at cham- 
bers or at special term, in cases in which no appeal is allowed by sec- 
tion 349 of the code, the Judge may, if he deem the question of such 
importance and doubt as to render a review by the general term proper, 
give a certificate thereof, and the party desiring such review snail, 
within six days afler the decision of such motion, procure such certifi- 
cate and serve a copy thereof, with a notice of hearing for the next 
general term for which the same can be noticed, and thereupon such 
motion shall be brought on and submitted for review on written points 
to be shown to the opposite counsel, and then handed to the court 

Such certificate snail not operate as a stay of proceedings, unless 
ittch stay of proceedings be expressly ordered. 
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INDEX. 



[The ref«rtBoe ii to the pag«.] 

A. 

ABATEMENT. See, Action. 
ABSCONDING DEBTORS. See, Attachment 

■ervioe of aamnioiii on, 104. 
ABSENT DEFENDANT, action against, 100. 

See, Limitation. 
ACCOUNTS, how kept, 357. 
ACT, diTiaion of, 13. 

when to take effect, 329. 
ACTION, defined, 12. 

distinction between action and suit abolished, 55. 

kinds of, 13. 

criminal, defined, 13. 

civil, denned, 13. 

how commonoed, 96. 

when deemed commenced, 65, 111, n. 

when not to abate, 79, 80, n. 

when to be commenced. See, Limitation. 

where to be tried. See, Place of trial. 

parties to. See, Plaintiff, Defendant, Partie9 to action. 

pleadings in. See, Pleading^ Complaint, Annoer, Demurrtr, 

by ezecntor or administrator. See, Executor. 

where no personal claim on defendant, 100. 

for partition, 319. 

relating to real property, general provisions, 321. 

existing provisions relating to, 322, 323, 330. 

on charter or by-law of corporation, 52, 53. 

against bail, 190. 

time of limitation in. See, Limitation* 

title of, not altered by appeal, 264. 

in name of people of Stat^ See, People of State. 

by Attorney General. See, Attorney OeneraL 

on a judgment, when allowed, 51. 

review of special^roceedings in superior court to bo deemed. 
See, Foreign corporation*. 

against foreign corporation, 312. 

in place of scire faciae, quo warranto, inc., 313. 

to determine conflicting claims to real property, and for wait* and Bui- 
sauce, 320. 

for discovery abdished, 292. 

costs in, 249. 
ADULTERY, divorce for, 352. 

when adultery of plaintiff may be set np, 353. 



366 

ADMINISTRATOR. See, EMtcutor. 
ADMISSION, of debt. See, New promi$t. 
of writiD|r, 290. 
of service of fiiinmoDf, 110, n. 
ADVERSE POSSESSION, defined, 61. 

under written claim, 60. 
under claim not written, 61. 
in caaee of landlord and tenant, 61. 
See, Descent east, Oceupatiomt PetMMiMi. 
ADVICE, of counsel, form of swearing to, 209, 345. 
AFFIDAVIT, eutitlinir, 905, 1 6 ! , n. 

copy to be served with order, when, 179, 304. 
AFFIDAVITS, to be used on motion, 346. 

to prevent inquest at the circuit, 341, 209. 
verifyini^ petition for discovery, 341. 
concerning change of place of trial, 347. 
of service of summons, Slc., what to contain, 110, 358. 
of advice of counsel, 209, 345. 
when necessary, to enter default, 346. 
on motion to change place of trial, 346, 347. 
in divorce cases, 352. 
AFFIRMANCE, in court of appeals by default, 338. 

remitted, stayed after, 339. 
AGREEMENTS, to be in writing or entered, 346. 
ALBANY, mayor's court of, 33. 

terms of supreme court at, 23, of sessions at, 30. 
ALIEN ENEMV, time of limitation in action by or against, 67. 
ALLOWANCE, for costs, 247, 254. 

See, Percentage. 
AMENDMENT, of course, 149. 

on terms, 152. 
of variance, 148, 149. 

of notice of appeal, 155, ti, 264. [964* 

to make proceedings conform to the requirements of the eode, 155, 
of pleadiug, copy to be served after, 125, 150. 
ANSWER, when to be put in, 122. 

what it must contain, 137. 

number of defences in, 139. 

and demurrer, when allowed, 125, n., 132. 

not replied or demurred to, and containing new matter, 135. 

material allegations in, when deemed true, 147. 

and offer of compromise, 289, 290. 

of title in justice's court, 42. 

in action of libel and slander, 142, 143. 

to recover possession of property distrained doing dama^, 143. 
further time to, 122, 7i.,3U3, 304, n. 
supplemental, when allowed, 156. 
amendment of, 149, 152. 
frivolous judgment on, 203. 
sham or irrelevant may be struck out, 132. 
sham, what is, 133, n. 
false, when it will be struck out, 133, n. 
of statute of limitations, 59. 
founded on written instrument, 142. 
APPEAL, in general, who may appeal, 264. 

parties, how designated on, 264. 

title of cause on, 264. 

cosU on, 253, 254, n. 261, 264, n, 282, 283. 

when in discretion of court, 252 . 
from order made out of court, 264. 
bow made, 264. 
notice of, may be amended, 155, n, 264. 
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^PEALy in general, certified copy notice of appeal, dDC, to be tranamittdd to ap- 
pellate ooartt 265. 
from a judgment, power of coort, 265. 
from a judgment or order, power of coart, 265. 
when to be taken, 266. 
to Court of Appeals t in what cases, 16, 17 n, 37, 267. 
prerequisites of, 267. 
with stay of execution, 268, 269. 
effect of on coort below, 269 . 
undertakings and sureties on, 270, 271. 
effect of in certain cases, 271* 
to Supreme Court from Inferior Court, in what cases, 271. 
security on, 272. 
how heard, 272. 
judgment on, 272. 

''IZh^cZ:"^, I Fromasinglejud^tothe 

Court of Common Pleas, city of N. Y. ) S*"**™* ^•''""» ^^^ 
how taken, 273. 
from order of single judge, 273. 
order made out of court, 276. 
to Court of Common Pleas of the City and } , • # • _a atv 

County of N. Y.. or to a County Sourt. \ '^»' "» "^"'" «•»'*• ^'^ • 
repeal of statutes relating to review of judgments in Jus- 
tices' Courts, 277. 
to Common Pleas, when, 278. 
County Court, when, 278. 
proceediugs by appellant, 278. 
a stay of execution, when, 279. 
proceedings by respondent, 280. 
when to be heard, 281. 

may be dismissed for want of piosecotion, 281. 
hearing to be on original papers, 281. 
judgment, how given, 281. 
costs on, 283. 
from Surrogate** Court, not affected, 327. 

when an enumerated mo«ion, 343. 

when non-enumerated, 344. 

who to furnish papers in, and what papers, 344. 

in Superior Court, regulated, 355. 

when heard, 359. 

from orders on non-en nmerated motions, when heard and 

how to be noticed, 360. 
from order granting or refoaing new trial, how to be brought 

on, 360. 
costs on, 360. 

in Court of Appeals, what the return most contain, 337. 

dismissal of, 337, 338. 
JPPEALS, COURT, jurisdiction of, 16, 17, n, 37, 267. 

power of an appeal, 19. 
jurisdiction of, when it ceases, 19. 
judgments of, how pronounced, 20. 
terms of, 20. 
causes on calendar, 21. 
where may be held, 21. 
adjournment of, 21. 
See, Remittitur, 
PPSLLANT, defined, 264. 

to cause the return to be filed in twenty days, 337. 

to make the case, 337. 

serve copies, 338. 

furnish copiea for jadges, &c , 338. 
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APPEARANCE, notioe of, its effect. 197. 

of iaimnt to bo by guardiftn, 76. 
Dotioe of, or of retaioer, when nieb, 340. 
when may be entered, and how, 340. 
ARGUMENT, eaaea reeerved for, 340,341,342,213. 

in Court of AppeaUf 338. 

notioe of eight daya to adTerse attorney, 338. 

clerk, 338. 
to apeoify jadicial district, 338. 
on qoeationa of hci, 338. 
only one coonael on a aide, except, dec., 338. 
ARREST, in what cases, 158, 159. 
of female, 159, 160 n. 
order for, of whom obtained, 160. 
when to be made, 160, 161 n. 
prereqnisite of making order, 162. 

order for, when to be made, and what to contain, 162, 163 ». 
to be delivered to sheriff, 163. 
copy to be delivered to defendant, 163. 
how executed, 163. 
defendant how discharged from, 163. 
order for, motion to vacate, 168. 
See, Builf Depont^ Irregularity^ Sheriff. 
of judgment, motion for, 300, n. 
ASSAULT and Battery^ action for, cannot be maintained in Jostice's Conrt, 42. 

on board merchant vessels, actions for, in marine coort, 51. 
time of limitation in actions for, 64. 
costs in actions for, 251 n., 253 n. 
ASSIGNEE of thing in action, action by, 73. 

liable for costs, 262. 
ASSIGNMENT, of thing in action, allowed only in oases arising oot of contract, 71. 

effect of, 73. 
ASSIGNOR, of thinfir in action, when may be a witness, 297. 
ASSISTANT JUSTICES' COURTS. See, Jus/tees' Courts, 

style of 52. 
ATTACHMENT, may be issued in certain cases, 186. 

from whom to be obtained, 188. 
how obtained, 188. 

before issuing, plaintiff must give undertaking, 190. 
to whom directed and what to require, 190. 
several may issue, 190. 
sheriff's duty thereon, 190. 
proceeding on, in case of perishable property or claim of third 

party or interest in a vessel, 191. 
on shares in stock of any association, 191. 
on property incapable of manual delivery, 191. 
defendant to furnish sheriff with schedule of property, 191. 
sheriff's duty, where judgment for plaintiff, 192. 
action authorized to be brought by sheriff, may be prosecuted by 

plaintiff, 193. 
sheriff's duty where judgment for defendant, 193. 
proceedings to discharge, 193, 194. 
sheriff to return, 194. 
fees to sheriff on, 194. 
ATTORNEY, and Guardian. In court below continued in court of appeals, 337. 
ATTORNEYS, admission of, 339, 340. 

name and residence to be endorsed on process or papers to be serv- 
ed, 338, 340. 
to mark folios on papers, 138, 346. 
duty to act as guardian ad litem, 349. 
See, District Attorney. 
ATTORNEY-GENERAL, actions by, 65, 314, 315, 316, 317, 318. 
AUTHORITIES, with poinU for argument in court of appeals, 338. 
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BAIL» diseharf^e from, arrest apon, 163. 
how pyen, 164. 
MHT«uder io diacharge of, 165. 
power of to arrest defendant, 165. 
how proceeded aj^aiDst, 165. 
how exonerated, 165. 

•heriff to deliver copiea of andertakinga of, to plaintiff*, 165. 
Bottce of not acceptiofi;, 165. 
when deemed to be accepted, 165. 
notice of justify ins, 166. 
qaalification of, 166. 
how to justify, 166,358. 
allowance of, 166. 

Siving bail after deposit, 167. 
eposlt instead of, how disposed of after judgment, 167. 
taken ou arrest, liable to sheriflT, 167. 
motion to reduce amount of, 168. 
who may not be, 164, n. 
deposit in lien of, 166. 
sheriff when liable as, 167. 
sheriff, how discharged from liability, 167. 
liable to sheriff, 167. 

practice on motion to reduce, 168, n., 170. 
BANK, accounts with, how kept, 357. 

orders upon, in what form, 357. 
BANKING ASSOCIATIONS, actions against directors of, 68. 
BATTERV. See, Assault and Battery, 

BILL of Exception^ to obtain a review of the evidence on a trial by jary, 216. 

in case of trial by jury, 213. 
" *• the court, 217. 

" " referees. 226, «. 

to be attached to judgment roll, 213. 
how made and settled, 341, 342. 
within what time to be filed. 342. 
when not served in time, 342. 
what it should contain, 343. 
irrelevant matter to be stricken ont of, 343. 
mode of turning case into, 342 360. 
BILLS of Exchange and Promieeory Notes, assignee of, action by, 73. 

put in circulation as money by moneyed 

corporations, 68. 
pleadings on, 119, 142. 
BOND, actions on in ju8tice*s court, 39. 

judgment, how entered on, in certain cases, 311. 
pleadings ou, 119, 142. 
to be acknowledged or proved, 353. 
by whom to be approved, 353. 
See, Instalment, 
BOOKS and Papers, discovery of, 290, 340, 341. 

to be kept by the several clerks, 232, 340. 
BROOKLYN, City Court of, laws regulating, 33. 
BUFFALO, Recorder's Court of, laws regulating, 33. 
BY-LAW of Corporation of New-York, action on, 52. 

of cities, action on, 53. 
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CALENDAR, clerk to enter issue on, 207. 

issae on, how disposed of, 208. 

Court o/AppeaUt court to provide Tor preference of causes <iii«SM), 337. 

how made up, 338. 
to be printed, 338. 
how disposed of, 338. 
Superior Court, for trial term, how prepared and called, 359. 

for special term, bow piepared and when taken 
up, 359. 
Supreme Court, iu what cases causes may be struck fromi 344. 
CASB, Supreme Court, agreed upon by parties, 344, 284, 285. 

on motion for review, or to set aside verdict or nonsuit, 

how made and settled, 341, 342, 214, 217. 
within what time to be filed, 342. 
to be turned into a bill of exceptions, 342. 
to be inserted in papers on appeal, 344. 
to review proceedings before referee, 343, 217, 226, n. 
Superior Court, to set aside verdict as ag^nst evidence ; what to con« 

tain, 360. 
how prepared and settled, and when may be turned into 

bill of exceptions, 360. 
when to be brought on for argument, 360. 
Court of Appeals, to be made by appellant, 337. 

what it shall consist of, 337. 
to be indexed if voluminous, 337. 
how printed, 33d. 
three copies to be served on adverse party within forty 

days, 338. 
eight copies for the judges, 338. 
five copies to clerk, 338. 

** ** how disposed of, 338. 
may be submitted, 339, 284, 285. 
CASES, when to be printed, 345. 
not provided for, 359. 

See, Bill of Exceptions. 
CERTIORARI, to remove interlocutory proceeding, 346. 
CHAMBERS, business at, 26. 

order at, how vacated, 264. 
order at, appeal from to general term, 273, 276. 
when and by what parties attended, and what business disposed 
of, 300. 
CHARTER, action upon of corporation of New- York, 52. 

action upon of cities, 53. 
CIRCUIT, number of counsel to examine witnesses and sum up at, 341. 
CIRCUIT COURTS, jurisdiction of, 23. 

repeal of statutes relating to, 22. 

number of terms of, 24. 

how appointed, 24. 

extraordinary, how appointed, 25. 

places and times of holding, 25. 

where to be held, 24. 

proceedings when judge unable to hold, 26. 

supervisors or sheriff to provide room for holding, 26. 

and oyer and terminer may be held together, 24. 

adjournment of, 25. 

juries may be drawn for adjourned circuit, 25. 

causes may bo noticed for adjourned ciicuitf 35. 
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CIRCUIT JUDGES, how deai^ated, 24. 

appointment of to be published, 26. 
anable to hold cironit, 26. 

transact business out of coort| 27. 

CITY COURT, Broolslyn, statutes, regulating, 33. 

CITY COURTS. See, Mayor^ Courts, Recorders^ CourU. 

CIVIL ACTION, defined, 13. 

CLAIM, and delivery of personal property. See Personal property. 

against deceased person, 261. 
CLERK, defined, 325. 

dutiee of, on entering judgment, 213. 

on appeal to transmit copy to Appellate Court, 265. 
on confession of judgment, 288. 
to keep a judgment book, and other books, 232, 340. 
to attach papers to form a judgment roll, 232. 
to compute interest, 257. 
to insert costs in judgment, 257. 
fees to, 258. 
COMMON LAW, rule as to construction altered, 325. 

of other States evidence of, 311. 
COMMON PLEAS, New-York Court of, Jurisdiction, 31, 34. 

terms of, 34. 
terms how held, 35. 
to appoint a crier, 35. 
supreme court may change the places of trial of actions ptnd- 

ing in, 32. 
appearance without objection gives jurisdiction to, 33. 
rules of, 361. 

rules of supreme court apply to, 326. 
judgment of, 35. 

may review judgments of Marine and Justices' courts, 34. 
COMPLAINT, the first pleading by plaintiff, 118. 

what to contain, 118. 

may contain several causes of action, 143, 144. n. 
items of account in, 139. 
material alle(;ations in. when deemed true, 147. 
no copy need be served with summons, 99. 
supplemental when allowed, 156. 
if amended, copy must be served, 135. 
service of, where publication ordered, 104. 
filing of, 308. 

may be dismissed for neglect to prosecute action, 229. 
on bills and noten, 119. fi. 142. 
on bonds, 1 19. n. 142. 
against common carrier, 119, n. 
creditor's suit, 119, n., 
for dower, 120, n., 
for false imprisonment, 120, n., 
for goods sold, 120, n., 
for breach of promise of marriage, 120, n., 
to recover personal property, 121, n., 
by receivers, 121, n., 
for slander, 121, n., 142. 
need not be positive, 121, n. 
for violation of statutes against usury 121, n., 
where defendant to be arrested, 121, n. 
fee for serving when taxable, 257, n., 
dismissed for want of prosecution, 228, 343. 
COMPROMISE, offer of, 289,290. 
COMP UTATION, of time, 305. 
f^^ ••-«^ of further time, 306, n. 

CONDITIONAL EXAMINATION, of p«rtj to action, 992. 



CONDITION PRECEDENT, perforamice of bow pleaded, 141. 
CONFESSION OF JUDGMENT, whlioattetloii, S87. 

in juftices' courtB, 39. 
CONFLICTING CLAIMS, to real propertj, 390. 

to penonal property, 175. 
defendant may interplead, 82. 
CONSTABLE, time of limitation in actions aguinit, 64. 
CONSTRUCTION, of pleadinga, 139. 

of eUtutes, 325. 
CONTEMPT, eenrice of proceedings to bring into, 309. 

proceedings for, not affected by provisione as to arresl« 158. 
punishment for, 294, 248. 
CONTRACT, actions on within what time to be bronght, 63. 
CONTROVERSY, may be submitted without action, 284, 285. 

court may determine, 82. 
COPY PLEADINGS, dLc, to be furnished to court on jury trial, 211. 

may be substitnted where originsil ia lost, 310. 
CORONER, action against, time of limitation in, 64. 
daty of, where sheriff a party, 309. 
action against, for escape, 64. 
CORPORATIONS, moneyed, actions against. — 

to enforce payment of bills of, 68. 
suspension of, business of, 264. 
by • law or charter, action on, 52, 53. 
religioue^ ssle or mortgage of real property of, 27. 

service of summons on, 101. 
foreign, actions against, 312. 

service of summons on, 101, 192, n., 104. 
actions against, in place of qno-warranto, 313. 
COSTS,' former laws respecting, repealed, 249. 
defined, 249. 

of course to plaintiff when, 250. 
" " defendant, •« 251. 
in other cases, 252. 
amount of when allowed, 253. 
additional, when allowed, 254, 358. 

" how estimated, 256. 
and interest, when allowed, 257. 
of postponement, 259. 
how settled, 257. 
notice of settling, 257. 
of motion, 259. 

of judgment by confession, 287. 
when answer of title in Justice's Court, 44, 45. 
in actions removed from courts of Justice of the Peace, 61. 
on review of special proceedings in inferior court, 261. 
tfi aetiona by infanta, 26U. 

** ** execntors, &c., 261. 
** in name of the People of State, 262. 
'* where cause of action assigned, 262. 
*< settled before judgment, 262. 
'* against several defendants, 251,252. 
" when in discretion of Court, 252, 282. 
on appeal from Juaticea* Courta^ where judgment affirmed, 282. 

*' reversed, 282. 
*' affirmed in part, 282. 
where judgment oollected and after- 
wards reversed, 283. 
where recovery by one party, aad awild 
of costs to other, 283. 
amount of costs oo, 283. 
how regulated, 283, 360. 
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COSTS, after notice of no penooal daiai, 100. 

in proceedings soppleinentary to ezecutioai 947. 
on conditional order, 345. 
aecnrity for, 250 n. 
double, right to,.249 n. 
where several defendants, 251, 252. 
in claims against deceased persons, 861. 
COUNSEL, nnmber to examine witness, &«., at eireuH, 341. 
only one to be heard on a side, when, 341. 

to endorse his name on the i^daTit of serrioe, wbMi he tnkei n de- 
fault, 343. 

only one on a side in court of a|ipeala» 338. 

COUNTY COURT, statates relating to, repealed, 27. 

jurisdiction of, 87. 
may grant new trials, 27. 
tormsof, 29. 
jury in, 30. 

torms of may be adjourned, 25. 
juries may be summoned for adjourned, 85. 
trial may be noticed for adjourned, 25. 
when open for transacting bnsinees, 29. 
rules of supreme court apply to, 30, 326. 
COUNTY JUDGE, power of, 302. 
COUNTY TREASURER, money to be paid to, 356. 
COURTS, in general, enumerated, 15. 
junsdiction of, 16. 

See title of each court, 
CRIER, of Superior Court and Court of Common Pleas, appointment of, dsc., 35. 
CREDITOR'S sun, is an acUon, 13. 

section 71 doee not abrogato, 57. ^ 

CRIMINAL ACTIONS defined, 13. ^ 

when may be heard, 345. 
preferred in calendar, 339 
noticing for argument, 338. 
CRIMINAL CONVERSATION, justices' courts have no jurisdicUoii of aelioM 

for, 42. 
actions for, within what time to be brought, 63. 
defendant may be arrested in actions for, 159, n, 
CURRENT ACCOUNT, time of limitoUon in action on, 64. 
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DAMAGES, when recoverable rato of, 230. 
DEATH, of party to action, effect of, 79. 
effect of, on time of limiUtion, 82. 
of justice, 281. 
DEBTORS, absconding, &c., (see Attachment,) 

to judgment debtors, proceedings against, 844. 
joint, (see Joint Debtors.) 
DECREE, actions on, within what time, 63. 
DEFAULT, (See Judgment on failure to anower.) 
counsel taking order by, 343. 
for not appearing to oppoee motion, 343. 
in proceedings by mandamus, 346. 
DEFECT, (see Error.) 
DEFENDANT, definition of. 57. 

who to be made, 78. 

joined as, 79. 
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DEFENDANTS, several on same instrument, 79. 

may be sned for self and others, 79. 
where name of unknown, 79. 
examination of as witness, 292, 595. 
See Anre9t, BaiL Party to aetiout 
DEFINITIONS and divisione, 12. 
DEMURRER, when may be put in, 123. 

within what time to be put in, 122. 

may be put iu after order enlargiog time to answer, 122, n. 
what to specify, 124. 
when right of waived, 126. 
and answer when allowed, 125 n. 
withdrawing, after decision on, 150* 
proceedings on judgment on, 217. 
frivolous, judgment on, 203. 
different from an answer, 122 n. 
not a substitute for exceptions in chancery, 123, n. 
demurrer can be put in only for the causes specified, 123, «». 
for other action pending, 123, n, 126, n. 
non-joinder, 123, n. 
misjoinder, 124, ti. 
several allowed, 125, ti. 
to answer, 133, 134, n. 
to reply, 135. 
when heard, 344. 
See Issue, Pleading. 
DEPOSIT, in lieu of bail, (see Bail, Sheriff.) 

of money in court, power of court as to, 195. 
DESCENT CAST, not to impair right of possession, 62. 
DETERMINATION of controversy, power of court to efieot, 82. 

^ claims' to real property, 320. 

" " personal property, 175. 
claims by interpleading, 82. 
DEVISEES of Judgment Debtor, proceedings against, 285, 586. 
DISABILITIES, what are, 62, 66. 

when not available, 68. 
where two or more exist, 68. 
of party not to abate action, 79. 
See, Limitation. 
DISBURSEMENTS, to be detailed and verified, 257. See Costs. 
DISCOVERY, 6f7/o/, abolished, 292. 

<* substitute therefor, 292. 
of books, &c., proceedings for, not an action, 13. 
DISTRAINED PROPERTY, doing damage, pleadings in actions for, 143. 
DISTRICT, definition of, 325. 
DISTRICT ATTORNEY, action by for penalty, 65. 
DIVORCE, publication of summons in action for, 105. 
no judgment by default in, 343. 
rules regulating proceedings in, 352, 353. 
parties to action for, on ground of 
Non-age, 76, n. 
Idiocy, " 

Lunacy, " 
Force, *« 

Fraud, " 

Impotency, " 
absolute, suit by wife for, 75 n. 
limited " •* •* 75 n. 

answer in action for, 130, n. 
See, Husband and Wife. 
DOCKETISG judgment. (See, Transcript.) 
DOCUMENT. (See Papers.) 
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DOWER, admeasurement of, 28. 

** complaint for, 120. 

DRUNKARD, habitual, custody of, 28. 



E. 

ENTRY, or right of entry action after, 60. 
ENUMERATED MOTIONS. See, Mottom. 
ERROR, writ of, abolished, 263. 

in pleading. (See, Amendment, Mietake, Variance.) 
not afiectiag substantial rights, to be disregarded, 156, 281. 
ERRORS of law, how availed of on motion to set aside verdict, 359, 360. 
ESCAPE, action for limitation in, 64. 
EVIDENCE, written, admission of papers, 290. 
verbal, of party to action, 292. 
" of party interested, 297. 
^' of assignor of chose in action, 297. 
*' of foreign laws, reports, &c., 311. 
^* review upon, 316. 
See, Witness. 
EXCEPTIONS to decision on matter of law at trial, how and where to be taktih. 

216. 

See, Bill of Exception. 
EXECUTION, writ of. modified, 234. 

when it may issue, 234. 
after expiration of time limited can only be issued by leave of coiirt|. 

<60d. 

leave to issue, how obtained, 235. 

kinds of, 236. 

is process of court, but need not to be sealed, 236. 

form of and what to contain, 238. 

against property to what sheriflb may be issued, 236. 

may be issued at the same time to different counties, 236. 

affainst the person when and where may issue, 237.' 

when returnable, 239. 

existing law not conflicting, retained, 240. 

proceedings supplementary to, are special proceedings, 13. 

returned unsatisfied — ^judgment creditor entitled to o^er to examine 

judgment debtor, 240. 
order to examine judgment debtor, how and from whom obtained^ 

240, 242, n. 
warrant instead of order may issue in certain cases, 241. 
after return of unsatisfied, debtors to judgment debtor, may pay^ 

sherifiT, 244. 
after return of unsatisfied, debtors to judgment debtor, may be ex- 
amined, 244. 
witnesses and party may be required to attend and be examuied> 

245. 
reference may be ordered, 245, 247. 

judge may order property to be applied to liquidate judgment, 245. 
receiver may be appointed, 246, 195. 
receiver may sue, 247. 
costs and allowance to witness, 247. 
EXECUTOR and administrator, not to be sued in justices* ooorta, 42. 
may sue without joining party interested, 73. 
costs in action by and against, 260. 
costs of claims against deceased persona, 261. 
EXEMPTION LAW retained, 323. 
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EXISTING SUITS, prorinoiu ■> to, 322, 330. 

ootts apply to, 251. 
limitatioii not to apply to» 5*. 
See, Supplemental act 
EXISTING RULES of anpreme oourt abrogated, 326. 
EXAMINATION. See, Conditional Examination. 
EX PARTE applieatioiiB, where to be made, and when, 359. 



F. 

FACT, qaetliona «r. 

not to be argaed at large in court of appeals, 338. 
points, how made in snob oases, 338. 
FAILURE to answer, judgment on, 197. 
FALSE IMPRISONMENT, Ume of UmitaUon in acUon for, 64. 

complaint in action for, 120. 
justices have no jurisdiction of, 42. 
upon high seas, on board merchant ▼easel, action Cbr 
may be brought in marine ooort, 51. 
FEIGNED ISSUE, abolished, and snbsUtuto therefor, 57. 
FEMALE, arrest of, 159, 160, n. 
FICTITIOUS NAME, wben may be used, 156. 
FOLIOS, to be marked in certain papers, 345. 

how numbered and printed, in the oourt of appeals, 337. 
reference to, on the points, 338. 
FORECLOSURE OF MORTGAGE, in couuty court, 28. 

notice to defendant in actiona for, 100. 
per centage in actions for, 255. 
FORECLOSURE SUITS regulated, 347. 

infauts and absentoes in, 347. 
judgment in, 347. 
surplus moDSy, 348. 
duty of sheriff or referee in, 348, 349. 
FOREIGN CONSUL, priyilege of may be waited, 126, n. 
FOREIGN CORPORATION, serrice of summons on, 104. 

action against, 312. 
lawe and reporte, evideoce of, 311. 
FORFEITED RECOGNIZANCES, proceedings for remission of, 3a 
FRAUD, action for relief on ground of, 63. 
FRIVOLOUS answer, reply or demurrer, judgment on, 203. 
FURTHER TIME. See, Time. 

how computed, 305, 306. 
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GENERAL SESSIONS of the Peace, when jury to be summoned for, 30. 
GENERAL TERMS, of Supreme Court, number of, 23. 

governor to appoint times and places of holding, 23. 

judgment at, 24. 

judges to appoint time and place for holding, 24. 

extraordinary may be appointed, 25, 323. 

appointed, 25. 

where to be held, 25. 

adjournment of, 25. 
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CrOVERNOR, to appoiot terms of Snpreme Coort« 24, 25, 323. 

to designato jadges, 24. 

to transmit appointment to secretary of state, 26. 
OUilRDIAN. See, Infant. 
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HABITUAL DRUNKARDS, care and custody of, 28. 

service of summons on, 101, 102 n. 
suits by, 73, 74 n. 
HAMILTON COUNTY, with Fulton, when one County, 24. 
HEIRS, of Judgment Debtor, proceedings against, 285, 286. 
HIGH SEAS, assault or imprisoDment on, 

actions for, may be maintained in Marine Court, 51. 
HUSBAND, and Wife, actions by and against, 74. 

actions by and against each other, 74 n. 
answer by, 74 n. 

separate answers, when allowed, 74 n. 
See, Divorce, Wife. 
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IDIOTS, suits by, 73 n. 

service of summons on, 102 n. 
care and custody of, 28. 
INFANTS, must appear by guardian, 76. 

guardian ad litem of, how appointed, 77. 

must give security, 310. 

service of summons on. 101. 

responsible for costs. 260. 

who may be, 76, n. 78, n. 349. 

must be appointed before action is commenped, 78 n. 

continued in court of appeals, 337. 

as attorneys compelled to act in certain eases, 349. 

who may certify appointment of, 349. 

not to receive fund without security, 310, 349, 350. 

aecurity to be given on appointing general guardian, 350. 

how appointed, 77, 350. 

to give security, 350. 

petitition for appointment of, 351. 

where proceeds of estate exceed 9^00, 31. 
sale of real property of, 28. 
specific performance by infant heir of, 28. 
judgment against without appointing a guardian, irregular, 76 n. 
loi/e, suing with her husband, no guardian need be appointed, 76. 
answer of, 76, n. 
snita by for legacy, 77. n. 

suits on behalf of. may be commenced without his consent, 77, n. 
two suits 00 behalf of, court will order one to be stayed, 77, n. 
nothing can be taken by default against, 77, n. 
papers in suits against, how signed, 77, n. 
pleadings in suits by and against, how to be verified, 78, a. 
■erviee of summons on, 101, 102, n. 

24 
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INFERIOR COURTS IN CITIES. (See Marime OaurU Justie^t C§mrL) 

review of epeeial prooeedincB in, 26 L 
INFORMATION in nature of quo warranto abolished, 313. 

* * actions in place of, 313. 

INJUNCTION, writ of abolished, and order subetitated therefor, 176. 

order, in what cases granted, 176, 177, n, 179, n. 
when granted, 178. 
after answer, 179. 
secarity upon granting, 180. 

order to show cause against, with restraint in meantime, 181. 
to suspend business of corporation, 182. 
to suspend business, damages by, 182. 
how vacated or modified, 183. 
effect of, on time of limitation, 68. 
temporary, 176, 179. 
cannot issue in one action to stay the proBecation of anet ksr 

177, n. 
service of, 179. 

vacating, how opposed, 183 184. 
INJURY, to person or rights not arising on contract, limitation in action for, 63. 
INQUEST, may be taken at circuit, 209, 341 
affidavit to prevent, 209, n. 341. 
without a jury, 210, n., 341. 
when may be taken, 210, n. 
defendant may appear on, 210, n. 
on what terms set aside, 211, n. 
INSANE PLAINTIFF, Limitation of action in case of, 67. 
INSOLVENT, voluntary assignment by, 28. 
INSPECTION OF WRITING, how obtained, 290. 
INSTALMENT, action for, on bond, 39. 
INSTRUMENT, under eeal, limitation of action on 63. 

for payment of money, action or defenoe on, how pleaded, 14SI. 

INTEREST, all parties in, to be joined, 78. 

" " exceptions, 73. 

real party in to be plaintiff, 70. 
on judgment, 257. 
not to disqualify as witness, 297. 
INTERPLEAD, when a defendant may, 82. • 
IRRELEVANT MATTER, to be struck out, 132, 139, 346. 
ISSUE, when it aris^, and kinds of, 205. 
of fact when it arises, 205. 
" law, 205. 

" law and fact may arise, then issue of law to be tried first, 205. 
how tried, 206. 

of fact to be tried by jury, 206. 
" " •* exceptions, 206. 

" to be tried by court, what, 206. 
" in Supreme Court, how tried, 207. 
every to be tried before a single judge, 207. 
notice of trial of, when and by whom, 207. 
note of, to be furnished to clerk, 207. 
** what to contain, 207. 

*^ Cierk*s duty, on receipt of, 207. 

note of, for general term, when to be filed, 345. 
on calendar, how disposed of, 208. 
may be referred, by consent of parties, 218. 

*^ '* without consent of parties, 219. 

either party given notice may bring to trial, 208. 
feigned, abolished, 57. 
of law, when heard, 344. 
in divorce eases, when to be applied for, 353. 
when to be settled, 353. 
See, Trial by Jury. 
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ITEHS OF ACCOUNT not to be inserted in pleadings, 138. 

how to be delivered, 139. 
further bill of, 139. 
JOINDER, of caosesof action, 143. 

of parties, 79. 
JOINT DEBTORS, Heirs, Devisees, Legatees, and Tenants, holding under a 

Judgment Debtor, proceedings against, 2iB5. 
not originally summoned, may be summoned after judgment, 

285, 286. 
proceedings against, where summons served on one or some 

only, 108. 
provisions of revised statutes as to commencement of suits 

against joint debtors, 109, n. 
proceedings against on bills and notes, 109, n. 
effect of judgment against one or more, 109, n. 
JUDGE and Justice, synonymous, 301, n. 
JUDGE, business out of court, 26, 301, n. 

proceedings before in first judicial district, 26. 
inability to hold special terms, &.c., 26. 
county, powers of, 302, 303, n. 
disobeying order of, 246. 
of Court of AppeaUf 

may enlarge time for doing acts, 339. 
may stay proceedings, 339. 
may revoke, or modify orders, 339, 
See, Order. 
JUDGMENT, defined, 197. 

on failure to answer, 197. 

on frivolous demurrer, auswer, or reply, 203. 

may be for or against one or more of pjaintiffii or defendants, 238. 

may determine ultimate right of parties as between themselves, 229. 

may render judgment against some defendants and leave action to 

continue against others, 229. 
court may dismiss complaint against some or all the defendants for 

unreasonable delay in proceeding by plaintiff, 229, 343. 
amount of relief, 230. 
where damages recoverable, rates of, 230. 
in action to recover personal property, 230. 

to be entered on direction of single judge or referee subject to re« 
view, 231. 

exceptions, 231. 
book to be kept, 23*2, 340. 
how entered in, 232. 
roll, party may furnish, 232. 
clerk to form, 232, 233, n. 
where controversy submitted without action, 284. 
on appeal, 367. 
may be docketed, 46, 233. 
fee for filing transcript of, 234, n. 
how enforced, 236. 
by confession, 39, 287. 
action on, 39, 57. 
action on, time of limitation, 63. 
how pleaded, 142. 

not to be reversed for certain errors, 156. 
of court of appeal, with what concurrence, 20. 

supreme court, general term, how pronoanced, 24. 
justice of peace, docketing of, 46. 
reversed, effect on time of limitation, 68. 
relief from, in case of mistake, 155. 
action on time of limitation, in, 63. 
on iasne of law, proceedings on, 217. 
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JUDGMENT, coeta, how inserted in, 257. 

interest on, 257. 
arrest of, motion for, 300 n. 
by default, when, 343. 

ou special verdict, when to be applied for, 344. 
in mortgagre forecloeure cases, 347. 
where to be applied for, on default, 358. 

on filing report of referee on the whole issue, of coutMi 224, «. 343. 
of nonsuit before referees, 222, n. 343. 
docket of, book for, 332. 340. 
on dismissal of complaint, 229, 343. 
JUDGMENT DEBTOR, death of, after judgment, 285. 

■proceedings against heirs, &c., of, 285, 286. 
death of, after execution, 240, 248. 
JURISDICTION of Courts. See, Title of each Court. 

continued, except as altered, 16. 
when deemed acquired. 111. 
JURORS, for County Courts and CourU of Sessions, 30. 

may be drawn for adjourned Circuit or County Court, 25. 
JUSTICE, and Judge, synonymous, 381 n. 

bound to give a transcript of judgment on demand, 54. 
JUSTICES' COURTS in city of New- York, style of, 52. 

jurisdiction of, 52. 
of cities, 53. 

general provisions as to, 53. 

actions in, no appeal from to court of appeals, 16. 
review of judgments of, 34,277. 
JUSTICES' Duties, where return ordered, 280. 
service of order on, 280. 
fee to for return, tihO, 
removal, death or insanity of, 281. 
gone out of office, 280. 
JUSTICES of the Peace, courts of, repeal of statutes relating to, 38. 

jurisdiotion of, 39, 40 42. 

proceedings where title to real property in question, 42. 
where several causes of action, 46. 
rales in courts of, 47. 
to give transcript of judgment, 46. 
appeals from, 277. 

«' " cosU on, 283. 

form of summons in, 38. 
confession of judgment in, 40. 
docketing transcript of judgment, 46, 47. 
judgment of, their lieu, 47. 
judgment of, to be with costs, 50. 
pleadings in courts of, need not be verified, 49. 
power of amending, 50. 
JUSTIFICATION, how pleaded, 143. 

of bail, 166. 
of sureties, 27 1 . 
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LANDS, how affected by judgment, 46,231. 

in city of New- York, how to be sold, 349. 

how to be sold, in foreclosure cases, 348, 349. 

of infants, how sold, 450,351. 
LAWS, &c., of other States, 5lc., evidence of, 311. 
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LEGAL NOTICES, publication of, 311. 

LEGITIMACY of children, may be determined in action for divorce, 353. 

LETTERS PATENT, action to vacate, 318. 

on grants of real property, 59. 
LIABILITY, action on, within what time to be bronght, 63. 

created by statute, action for, within what time to be brought, 63. 
LIBEL. See, Slander. 

LIEN, on real property, how obtained, 46, 233. 
LIFE INTEREST, in money, how estimated, 355. 
LIMITATION, Time of, repeal of statutes as to, 58. 

in action to recover real property, 59. 

in other actions, 63. 

in cases of disability, 62, 66, 68. 

defence of when not allowed, 286. 

answer that action not commenced within, 59. 

in case of death of party entitled to sue, 67. 

in case of alien enemy, 67. 

where judgment reversed, 68. 

action stayed by injunction, 68^ 

continued by new promise, 68. 

tfi action on bills, &,c. , of a moneyed corporation, 68 

against moneyed corporations, 68. 

for assault and battery, 64. 

balance of accounts, 64. 

on contract, 63. 

on sealed instrument, 63. 

against sheriff, or coroner, or constable, 64. 

for crim. con., 63. 

on a judgment or decree, 63. 

for false imprisonment, 64. 

in cases of fraud, 63. 

for taking, detaining, or injuring goods or chattels, 63. 

for injury to person or right, not being contract, 63. 

on statute for peuiilty or forfeiture, 64. 

for trespass on real property, 63. 

for libel or slander, 64. 

not specially provided for, 65. 

in name of people, 65. 

where defendant out of State, 66. 

where either of the parties dies, 67. 

where action stayed by statutory prohibition, 68. 

where two or more disabilities, 68. 

effect of part payment on, 68. 

how case taken out of statute, 68. 

in actions against directors of moneyed corporationf , 68 
LIS PENDENS, notice of, 100, 101, n. 
LOST, pleading on paper, copy substituted for, 310. 

docket or record in justice's court, 57. 
LUNATIC, care and custody of, 28. 

service of summons on, 101, 102, n. 
suits by, 73, 74, n. 

committee of, to pay costs, when, 351. 
compensation to committee of, 351. 
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MAIL, service by, 307, 308. 

MALICIOUS PROSECUTION, action for, 4S. 
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MANDAMUS, proeeedinirs on not altered, 337. 

proceediDp;B in, 346. 
MARINE COUKT, jurisdiction of. 50. 

general provieions as to, 53. 

no appeal from jadgment of, to coort of appeate, 1^. 
review of judgment of, 34, 277. 
MARRIAGE of Parties, to action, effect of, 79. 
MAYOR'S COURT of Albany, statatory provisions as to, S3. 

of Rochester, abolished, 33. 
of Rochester, certnin proceedings pending in^ tranrferrBdtooy* 

and termioer, 23, n. 
of Troy, statutory provisions as to, 33. 
MAYORS* COURTS, jurisdiction of, 31. 

statutory provisions as to, 33. 
MERGER, of right to prosecute, 13. 
MERITS, affidavit of, 209, n. 341, 345, 347. 
MISTAKES. See Amendmentt Variance. 

relief from Judgmetits taken against, by, 155. 
MONEYS, orders for payment of, 357. 
of infants when invested, 355. 
brought iuto court, to whom paid. 356. 
accounts of how kept, 357. 

of infant not to be paid to guardian without security, 350. 
MORTGAGE, foreclosure of. 28. See Forecloeure, 

of real property of religious corporation, 28. 
of real estate of infant, 28. 
action on. Summons how served, 104. 
MOTION, what is a, 299 . 
how made, 299. 
notice of, 302. 
transfer of hearing of, 303. 
costs of, 259. 

special, cannot be renewed without leave, 302, 358, n. 
in actions arising in Orleans County, 302, n. 
must include all objections, 302, n. 
MOTIONS, in courts of appeal, 

days for hearing, 339. 

may be taken by default, 339. 

only one counsel on a side, 339. 

in supreme court, 

classified, 343. 

enumerated and non -enumerated, 344,' 345. 

when to be noticed, 302, n., 344, 345. 

papers to be funiishcd, and by whom, 344, 345. 

non-emimerated when to be noticed, 345. 

may be founded on petition or affidavit, 346. 

to strike out irrelevant or redundant matter, 132, 139, 346. 

to make a pleading more definite, 139, 346. 

in superior court, 

enumerated when heard, 359. 

non-enumerated, how and when heard, 359, 360. 

to set aside verdict as against evidence, stay of proceedings to be ob- 

tained, 360. 
case to be prepared and settled, what to contain, and when turned into 

bill of exceptions ; errors of law to be presented with case, 360. 
how motion to be brought on, 360. 
for re-hearing or review of cause decided by Referees, special report 

to be furnished on, 361. 
hearing of, may be transferred, 303. 
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NAME, when defendant's unknown, 156. 
NEW PROMISE, must be in writing, 68. 
NEW TRIAL, appeal from order granting or refusing, 300, 360. 

motion for, at special terra, 302, ii. 
NON-RESIDENT DEBTORS. See, Attachment. 

service of summons on, 104. 
NONSUIT, before referee, 223, fi. 343. 

at the circuit restricted, 343. 

judgment as in case of, for not prosecuting action, 928. 
NOTE OF ISSUE, when and how served, and what to contain, 207. 

in common pleas, 361. 
in supreme court when to be filed, 345. 
NOTICE, to be in writing, 306. 
■enrice of, 306. 

by mail, when, 307, 308. 

how, 307. 
on attorney, when, 308. 
on defendant who appears, 308. 
on party out of State, 308. 
to bring into contempt, 309. 
length of, on personal service, 308. 

on mail service, 308. 
legal, publication of, 311. 
of motion, length, 302; 
of trial, 207. 

of no personal claim, 100. 
of appeal. See, Appeal. 
of lis pendens, 100, 101, n. 
in court of appe a li 

of argument, eight days, 338. 

by either party, 338. 

for the first day of term, 338. 
to the clerk, 338. 
what to contain, 338. 
of affirmance or revemd by default, 339. 
in supreme court — 

of retainer equivalent to appearance, 340. 
of claim to surplus on a foreclosure, 348. 
the mode of bringing on motions, 343. 
of non-enumerated motions, to be for first day of teraii 
and accompanied with copy papers, 302, n. 344. 
NUISANCE, writ of abolished, 321. 

action for, 321. 
NULLITY ^f marriage^ what to be shown on reference, 352. 

not to bo declared by default, 353. 
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OCCUPATION, when deemed under legal tiUe, 60. 

under written instrument, 61. 
OFFER of compromise^ 289, 290. 
OFFICERS of Court to act as guardians, 349. 

to require sureties to justify, 353. 

how compelled to return prooeas, 340. 
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OATH, rafereefl have power to admioistor, 310. 
ORDER, defined, 299. 

of Coonty Jadgre, review of, 302. 

transfer of hearing of, 303. 

of Soprenoe Court as to terms abrogated, 23. 

made out of coort without notice, how vacated, 264. 

intermediate review of, 265. 

tfi Court of AppeaU — 

to enlarge time for doing an act, 339. 
to stay proceedings, 339. 
may be revoked or modified, 339. 
in Supreme Court — 

refused or granted conditionally, no sabseqoent ap^ 
plication to be made to another judge, 302, n, 358. 
of reference, not to be made to a justice, 321. 
for discovery of books, operates as a stay of proceed- 
ings, when, 341. 
to stay proceedings with a yiew to move to change- 
place of trial regulated, 346. 
on petitions, how entered, 346. 
on banks for payment of money, 357. 
for appointing guardian, 349. See, Ouardian. 
when to be revoked, 358. 
of reference in divorce cases, 352. 
in Superior Court — 

granting or refusing a new trial, 360. 
ex parte, when to ^e applied for, 359. 
See, Common Pleat Rulee, 361, and 2 Code Rep., 138. 
ORLEANS COUNTY, motions in actioos arising in, 302, n. 
OSWEGO, Reeorder*8 Court of, laws regulating, 33. 
OYER AND TERMINER, Courts of. 

jurisdiction of, 23. 
repeal of statutes relating to, 22. 
number of terms of in each county, 24. 
extraordinary, how appointed, 25. 
places and times of holding, 25, 
where to be held, 24. 
Judges, how designated, 24. 
appoiutmeut of to be published, 26. 
Judges unable to preside, 26. 

business out of court, 26. 
supervisors to provide room for holding, 26. 
jurisdiction of, over certain proieedings pending in th» 

late Mayor's Court of Rochester, 23. 
in city of New- York, 23. 
and Circuit Court may be held together, 24. 
adjournment of, 25. 

juries may be drawn for adjourned court of, 25. 
causes may be noticed for adjourned court of, '25. 
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PAPER, service of. See, Service. 
admission of, 290. 
production of, 290, 291, n. 
printing, cost of allowed, 257. 
lost, copy may be substituted for, 310. 
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PAPERS andbookty how discovered, 340,341. 
what to be farnished on motions, 344. 
to be marked by folios and printed, 345. 

when prepared before this rule, may be according to former practice, 344. 
by which party to be furnished, 344. 
where to be filed, 340. 
PAROL AGREEMENTS, among attorneys, not allowed, 346. 
PARTIES TO ACTION. Action to be by party interested, 70. 

former chancery practice adopted as to, 70, n. 
judgment may be for or against one or more, 238. 
ultimate riffhts of, to be determined, 238. 
See, Defendant, Husband and Wife^ Infant^ Party 
to Action, Plaintiff, Wife. 
PARTITION, proceedings for by petition not merged, 12. 
proceedings for, not an action, 13. 
equality of, directions as to, 354. 
PARTITION of Real Property, action for. 319. 

County Court has jurisdiction of, 38. 

notice of no personal claim, 100. 

costs in actions for, 352, n. 

all lands held in common to be embraced in one 

action, 354. 
reference as to title in, 354. 
directions when sale is necessary, 354. 
PARTY TO ACTION, examination of, 292. 

may be rebutted, 294. 
for co-plaintiff or defendant, 295. 
examined on own behalf, 294, 295. 
refusing to be examined, 294. 
See, Partiee to Action, 
PENAL ACTION, time of limitation in, 47. 
PEOPLE, when they will not sue, 59. 

actions by, or by grantees from, when to be brought, 59. 
statute of limitations applies to actions by, 65. 
actions by for penalties,' time of limitation, 64, 65. 
PER-CENTAGE, allowance of, in addition to costs, 254. 

allowed when, 255, n. 
disallowed when, 255, n. 
when application to be made for, 255. n. 
amount of, 256, n. 
how computed, 256. 
PERSON, Execution againet. See, Execution, 
PERSONAL CLAIM, notice of no, 100. 
PERSONAL PROPERTY, defined, 325. 

in action to recover, plaintiff may claim delivery of, 171. 
proceedings by plaintiff, where delivery claimed, 171. 
requisition to sheriff to take, 173. 

** sheriff, his duty thereon, 173, 174, 175. 

proceedings by defendant, 173, 174. 

" where property claimed by third party, 174. 

judgment in action to recover, 230. 
execution for delivery of posseasion of, 236. 
PETITIONS, on appeals from surrogates, 355. 
what to state, 355. 

orders on, not to recite contents of, 346. 
PLACE OF TRIAL, enumeration of actions to be tried where s abject matter sitoa- 

ted, 85. 
enumeration of actions to be tried where cause of action arises^ 

86. 
other actions to be tried where parties reside, 87. 
how changed, 87. 
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PLACE OF TRIAL, oban(i:e of for reuon that the oouBt j dengaatad in the 

plaint, is not tho frufr coanty, 87, «. 
cbanyire of, for coDTonieiico of witoeHai or to obtatn an impar- 
tial trial, 91, n. 
PLAINTIFF, party coroplatninijr known aa, 57. 

who to be, 70, 78. 79,316. 

when party refoeea to be made, 79. 

in case of changre of interest, 79. 

all partiee in intereet to be, 70, 7b, 79. 

exceptione, 73, 79. 

married woman, 74. 

infant, 76. 

may sue for self and othera, 70, n. 79. 

in attachment may mie, ioatead of sheriff, 193. 

amount of relief to, 230. 
PLANK ROADS, proceeding to lay ont, is a special proceeding, 13. 
PLEADING, mleeof, 111. 

oral, in what courts, 47. 

lost, copy may be subsUtnted for, 310. 

to be subscribed, 136. 

what b sufficient subscription, 136, n. 

when and how to be Terified, 136, 137, n. 

before whom to be verified, 137, n. 

in actions by attorney-general for real property, 136. 

need not contain items of account, 138. 

several causes of action may be united in one, 143, 144, n. 

a judgment, 143. 

performance of conditions precedent, 143. 

a private statute, 142. 

in actions of libel and slander, 142, 143, 121, n. 
to recover real property, 143. 

construction of, 139. 

amendment of, 149. 

variance of, with proof, 148. 

material allegation, when to be deemed true, 147. 

error in, may be disregarded when, 156. 

to be filed, 308. 

indefiuite or uncertain allegations in, may be stricken out, 139. 

irrelevant or redundant matter in, may be stricken out, 139, 140, n. 
143, n. 

supplemental when, 156. 

with defective verification, proceedings by adverse party, 137, n. 

how subscribed where infant a party, 137, n. 

verified by attorney, reason must be stated why verification not bj 
the party, 137, n. 

when verification may he omitted, 136, 138, n. 

how verified out of State, 138, n. 

by person unable to read, &c., 138, n. 

to be legibly written, 345, n. 

folios of, to be numbered, 345, n. 

to be abbreviated for the court, 344. 

to be endorsed witli attorney's name, 138, fi. 340. 

in an action or defence founded on an instrument for payment of 
money, 143. 

copies of, not to be given out in divorce cases, 353. 

in actions to recover property d strained, doing damage, 143. 

how verified where a corporation is a party, 136. 

the Slate is a party, 136. 
See, Answer^ Complaint^ Demurrer^ Reply. 
POINTS, tn Cowrt o/ Appeals, 

how printed, 338. 
what to contain, 338. 

to be served and furnished to court, 338. 
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POINTS, tfi Court ofAppealt, 

eight copies for the jadgee, 338. 
five copies for the clerk, 338. 

how disposed of, 338. 
three copies to adverse coonsel, 338. 
statement of facts upon, 338. 
in Supreme Court, to be served and furnished to court, 344, 345. 
POSSESSION, presumed, when, 60. 

See, Adveree Pooeeesion, Deocont coot, 
POST-OFFICE, affidavit of deposit in, 110. 
POSTPONEMENT of trial, conditions of, 259. 
PRACTICE AND RULES, retained, 326. 

of Justices' Courts, 47. 
to be settled by judges, 326 

in Supreme Court, when not provided for by rules, 
359. 
PRINTING Papere, costs of allowed, 257. 
PRIVATE STATUTE, how pleaded, 142. 
PROCEISS, name of attorney to be endorsed on, 340. 
compelling return of, 340. 
execution is, 236. 

duty of sheriff or coroner in serving or executing, 309. 
PROHIBITION, proceedings on, not affected, 327. 
PROMISSORY NOTE. See, BiU of Exchange. 
PROPERTY, defined, 325. 

execution against, 236. 
PROVISIONAL REMEDIES, certain, not affected, 195. 

arrest and bail, 157. 

claim and delivery of personal property, 171. 
injunction, 175. 
aUaohment, 185. 
provisional remedies, 195. 
PUBLIC OFFICERS, 

time of limitation in actions against, 64. 
may sue in official capacity, 73, «., 
place of trial in actions against, 86. 
PUBLICATION, See Subetituted eervice. 

of legal notices, 311. 
of appointment of terms, 26. 
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QUESTIONS OF FACT, in Court of AppeaU, 

not to be argued at large, 338. 
how point made in such cases, 338. 
QUO WARRANTO, writ of abolished, 313. 

actions m place of, 313. 
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REAL ESTATE, to be sold in parcels, 349. 

in New- York, at the Merchants* Exchange, 349. 
proceeds belougiug to infants, to be brought into court, 350. 
See, Real property. 
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REAL NAME, when not known, 156. 
REAL PROPERTY, meaniofr of, 325. 

action for timo of limitation, 59, 61. 

coats in, 250. 
partition ot See, Partition, 
to determioe conflictingr claims to, 320. 
title of in question, 41. 
entry on, 60. 
See, Real estate. 
RECEIVER, appointment of, in what oases, 195. 

should obtain leave to commence soit, 196. «. 
an officer of the court, 196, n. 
power and duty of, 355. 
may be appointed, 246. 
of estate of jadsrment debtor, action by, 247. 
RECORDER'S COURT, Buffalo, statutory provisions as to, 33. 

of Oswego, " «* 33. 

of UUca, ** " 33. • 

RECORDERS* COURTS, jurisdiction of, 31, 33. 
REDUNDANT MATTER, to be struck out, 139, 346. 
REFEREES, how chosen, 227. 

report of, what to contain, 223. 

*' to stand as decision of court, 225. 
'* judgment to be entered on, 231,343. 
powers of, 218, n. 310. 
fees to, 259. 

disobeying order of, 248. 

in proceedings supplementary to execution, 247. 
costs of postponing trial before, 259. 

special report of, to be procured and furnished, on motion for re-hear^ 
ing or review in superior court, 361. 
REFERENCE, when may be ordered, 198, 217, 218, 219, 247, 332. 

choice of referees on, 273. 
of claims against deceased persons, 261. 
in Supreme Courtt no order of, to a justice of this court, 258. 
plaintiff may submit to a nonsuit in, 222, n. 343. 
proceedings to set aside report, 226, n. 343. 
obtaining judgment on report, 226, n. 343. 
compelling plaintiff to proceed to trial in, 342, 343. 
in case of absetft defendants, 347. 
to compute amount due on mortgage, 347. 
to appoint guardian, 351. 
when proceeds of iufant's estate exceed $500, 

351. 
when plaintiff may be examined in divorce 

cased, 354. 
as to title in partition on default, when infants 
and absentees are parties, 354. 
REHEARING, on appeal, where 6ve judges do not concur, 21. 

when allowed, 333. 
RELIEF, amount of to plaintiff, 230. 

affirmative f to defendant, 212. 
RELIGIOUS CORPORATION. See, Corporation, 
REMEDIES, division of, 12. 

provisional, 12, 157, 195. 

distinction between legal and equitable, abolished, 12, 55, n. 

not merged, 13. 

REMnriTUR, when authoriied, 19 20. 

when not authoriied, 20, 
effect of, 19. 
form of, 339. 
to be stayed on judgment, by default, 339. 
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REMOVAL OF ACTION. (Seo Justices of the Peace.) 

from laperior court, 32. 
REPLY, when may be pat in, and what to contain, 133. 
and demurrer, when allowed, 133, 134, n. 
to answer of another euit pending, 134, n. 
when not requisite, 134, n. 

to answer of discharge under bankmpt law, 134, n. 
demurrer to, 135. 

allegations of new matter in, may be coontenrailed on trial, 147. 
time to, may be enlarged, 155. 
supplemental, when allowed, 156. 
frivolous judgment on, 203. 
See, Pleading. 
REPORTS, of other States, evidence of, 311. 

See, Refereee, Reference. 
RESPONDENT, defiued. 264. 

See, Appeal. 
RETAINER, notice of an appearance, 340. 
RETURN, in Court of Appeals, what to contain, 337. 

appellant to cause to be made and filed in twenty 

days, 337. 
if defective, further retorn, how obtained, 337. 
REVIEW, of evidence on trial, how obtained, 216. 
RULES, of Court of Appeals , 20,337. 

in Courts of Justices of the Peace, 47. 

and practice inconsistent, abrogated, 326. 

of Supreme Court, abrogated, 326. 

new, to be frvmed, 326. 

of Supreme Court, 339. 

of Superior Court, 359. 

of N. Y. Common Pleas, 361. 

of pleading. See Pleading, 
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SALES of real estate regulated, 347, 348, 349. 
SALVAGE, jurisdiction of superior court in questions of, 33. 
SCIRE FACIAS, writ of abolished, 313. 

actions in place of, 313. 
SEALED INSTRUMENT, time of limitatiou m aoUon on, 63. 
SEDUCTION, action for, 42. 

defendant may be arrested in action for, 159, n. 
SEISIN, when necessary, 60. 
SERVICE, how to be made, 306. 
by mail, 307, 308. 

on defendant who has not answered, 308. 
on " residing out of State, 308. 
on attorney, 308. 
to bring ioto contempt, 
of summons by whom, 101. 
(* how, 101. 

" how proved, 110,358. 

" give jurisdiction of action, 111. 

of amended pleading, 125,350. 
on a Sunday irregular, 306. 
SET-OFF, effect of assignment on, 73. 
defence of, 127. 
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SETTLEMENT of Action, eoiti oo, 269. 

SEVERAL DEFENDANTS, eoato in actiont agahitt, 252. 

proceediogt where some only Mrvod, 186> 
See, Joint DefendaniM. 
SHAM, AnnoerB and Defeneet, may be stricken out, 133. 
SHERIFFS, to provide rooms, Sui,, for Court of Appeals, SL 
to provide rooms, &g., in certain cases, 35, 36. 
order of arrest to be deUvered to. 163. 
to deliver copy order of arrest, &o., to defendant, 163. 
duty on making an arrest, 163. 

surrender of defendant in discbaf*ge of bai], 164. 
to serve aopy undertaking of bail, &« , 1&. 
when exonerated from liability, 165, 192. 
may give notice of bail justifying, 165. 
to give certificate where deposit made, 166. 
to pay deposit into court, 166. 
when liable as bail, and how discharged, 167. 
proceedings on judgment against, as bail, 167. 
bail taken on arrest liable to, 167. 

duty in case of claim of delivery, of personal property, 173, 174, 17& 
when to return execution, 239. 
certain existing laws as to executions retained, 240. 
to serve summons, Slc., as process, 309. 
to serve and return summons, 101. 
duty of, on executing writ of attachment, 192, 193, 194. 
fees of, 194, 110. 

actions against, within what time to be oommenoed, 64. 
how compelled to return process, 340. 
SLANDER, pleadings in action for, 121, 142, 143. 

action for, cannot be brouglit in justices' oonrts, 49. 
time of limitation in action for, 64. 
costs in actions for, 252, n., 
SPECIAL PROCEEDING, in inferior court, when deemed an action, 261. 

deHtied, 13. 
SPECIAL TERMS, number of in each county, 24. 

governor to appoint time and place for holding, 24. 
judges to appoint time and place for holding, 24. 
extraordinary may be appointed, 25, 323. 
where to be held, 25. 
adjoarnment of, 25. 
power to change time of holding, 24. 
what motions to be made at, 344, 300. n. 
SPECIAL VERDICT, defined, 211. 

and general verdict first, to control, 212. 
See, Verdict. 
STATE, when action cannot be brought by grantee from, 59. 
STATUTE, action on for forfeiture or penalty, time of limitation, 64. 

privatef how pleaded, 142. 
STAY of proceedings, order for time to make a case is not, 227, n. 301, «. 
order extending time to answer is not, 301, n. 
order for discovery of books is, 341. 
See, Order. 
STRIKING cases from calendar, 344. 

SUBMITTED CASES, to court of appeals, on printed argumenU, 339- 
SUBSTITUTED SERVICE, when ordered. 104. 

what the summons to state in cases of, 104. 
when complete, 110. 
proof of, 110. 

aflidavit to obtain order what it should state, 106, n. 
in cases of complaint need not be published, 106, n. 
does not give the court any jurisdiction tii jBersoiMm, 
106, fi. 
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8U AIMING, vp at oi.'oait, one eoansel only allowed to on eaoli aida, 341. 
SUMMONS, action to be commenced byaerviceof, 65. 
reqaiaitea of, 96, 98, 99. 
no complaint need to be aerved with, 99. 
by whom served, 101. 
how seryed, 101. 

person subacribing may fix time forsenrice, 10 1. 
service of on corporation, 101. 
infant, 101. 

person of unaoond miud, 101. 
an habitual drunkard, 101. 
publication of, in whatcaBea, 104. 

proceediogfl where served on one of several defendanta, 108. 
service of by publicatiou, when complete, 110. 
*« how proved, 110, 35a 
*' givea jurisdiction to court. 111. 
service of copy after same demanded, 99. 
to be filed, 308. 

in case of personal service must be delivered to and left with defend- 
ant, 104, n. 
affidavit of service what to state, 104, a. 358. 
personal aervice of, must be within territorial jurtadiction of conrt, 

104, n. 
sheriflfs certificate of service, 110, n. 
admission of aervice to be verified, 110, n. 
Bberifi*s fees for service of, 110, n, and errata. 
voluntary appearance, equivalent to personal service of, 111. 
objection to service of canuot be taken by demurrer or anawer, 126, n. 
SUNDAY, not reckoned in computing time when, 305. 

service of a paper on is irregular, 306, n. 
SUPERIOR COURT, jurisdiction of, 31, 37. 

equity jurisdiction of, 33. 
terms of, 34. 
bow held, 35, 36. 

judgments, when and how given, 35. 
what concurrence neceasary to judgment, 35. 
crier of, to be appointed, 35. 
to consist of six justices, 35. 
extra justices, how voted for, 35. 
to be elected, 35. 
to be classified, 36. 
vacancy of office of, 36. 
duiiea and salariea of, 36. 
powers of co-extensive with the other juatieaa, 
36. 
transfer of suits to, 37. 
jurisdiction over transferred suits, 37. 
appeala from judgment of, on tranaferred suita, 37. 
section 28 to apply to, 37. 
will not sanction a fraud to confer jurisdiction, 33. 
SUPERVISORS, duties of. 26, 35. 
SUPPLEMENTAL, pleading when allowed, 156. 

proceedings to execution, 240. 
act, 330. 
See, Execution. 
SUPPLICAVIT, tortt of, still exists, 196, n. 
SUPREME COURT, jnrisdiction of, 22. 

statntea relating to, repealed, 22. 

general terma of, 23. 

judgment at general term, 24. 

terma of circuit court and special terma, 24. 

tranafer of actiona from, to superior coort, 37. 
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SUPREME COURT, rales abrogated, 326. 

jadges to frame other ralee, 326. 
SURETIES, reqaired to justify and to acknowledge bonda, 353. 
SURPLUS on Sales, how applied, 348. 
SURROGATES' COURTS, appeali from not affected, 327. 

statute of limitation applies to, 58. n. 

action on decree of, 64. 

appeals from, regalated, 355. 



T. 



TERMS of Coart of Appeals, 20. 
Supreme Court, 20, 323. 
County Courts, 29. 
Common Pleas, 39. 
Superior Court, 39, 36. 
general, of Supreme Conrt, what motions beard at, 344. 
epeeial, « •* 345. 

general and epeeial, of Superior Court, 359. 
general^ what heard at, and time of opening, 359. 
times for hearing certain appeals at, 360. 
special, consist of trial and special term, and how held, 359. 
calendar for trial terra, how called and regalated, 359. 
when trial term to be opened, 359. 
calendar for special term, 359. 
when special term to be opened, 359. 
order of business at, 359. 
during vacations, 359. 
THINGS in action, assignment of, 73. 
TIME, how computed, 305. 
may be enlarged, 303. 
of publication of legal notices, 311. 
to answer or demur, 122. 
of limitation. See, Limitation, 
further, how computed, 306, n. 
Sunday, when not reckoned, 305, n. 

reckoned, 305, n. 
in Court of Appeals 

for filing returns, 337. 
to serve case on adverse attorney, 338. 
to notice for argument, 338. 
stay of remittitur in certain cases, 339. 
for doing an act may be enlarged, 339. 
in Supreme Court, to comply with condition in rule, 345. 
TITLE, to real estate. See, Justice of the Peace. 

coming in question, what is evidence of, 251, n. 
TRANSCRIl^T, of judgment roll may be docketed, 46, 233. 

of judgment, justice to give, 46. 
TRANSFER, of interest in action, effect of. 79. 

of actions from Supreme to Superior Conrt, 37. 
of property of judgment debtor, 237, 238. 
of papers on change of place of trial, 340. 
of hearinir of motion, 303. 
TRANSFERRED CAUSES, hearing of. 359. 

TRESPASS, o6 real property, action for, within what time to be brought, 63. 
on personal property, " ** <* 63. 
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TRIAL by Jury. 

either party giving notice, may bring iaaoe to trial, 209. 
party bringing on trial to faruieh coart with copy sammona and plead- 
ings, &.C., 211. 
action of court after, 213. 
judgment on, when final, 214. 
may be waiTed, how and when, 215. 
poftponement of, on what terms, *259, 
by the Court of question of fact. 

decision to be written, and be filed with clerk, 215, 216, n. 
exceptions to matters of law arising on such trial, when to be 
taken, 216. 
review of evidence on such trial, how had, 216. 
by the court of ieeue of law, proceedings on judgment, 217. 
by referees — when may be hbd, 218. 

abstract of present law and practice of, 218, n. 
report, to stand as decision of coun, 22.3, 343. 
on judgment to be entered on report. 231. 
order for, in place of feigned issue, 57. 

only one counsel on each side to examine a witnesses at, 341. 
TROV, Mayor's court of, laws regulating, 33. 
TRUST COMPANY, accounts with how kept, 357. 
TRUSTEE, of express Uust defmed, 73. 

actions by, 73. 

costs in actions by, 260. 
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UNSOUND MIND, persons of, jurisdiction of county court over, 28. 

suits by, 73, n. 

service of summons on, 101, 102, n. 
UNDERTAKING to be proved or acknowledged, 353. 

to be filed. 311. 
to be delfvered to shcrifT, 311. 
UTICA, Recorder* 8 court of, laws regulating, 33. 



V. 

VALUE of life estate how computed, 355. 

VARIANCE, between pleading and proof not to be material anlcss, &c., 148. 
immaterial, to be disregarded, 149. 
what is not, 149. 
VENUE. See, Place of Trial. 
VERDICT, general defined, 211. 

special, 211. 

in actions to recover specific personal property, 211. 

to be given in writing, when, 212. 

special J to be filed, 212. 

special, inconsistent with general verdict, former to prevail, 212. 

for plaintiff in action to recover money only^ 212. 

action of court after, 213. 

judgment after when final, 214. 

when may be entered, 214. n., 

for affirmative relief to defendant, 212. 

25 
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VERDICT, entry of, 213. 

may be eoiered, sabjeet to opinion of court, 313. 

moUon to let aside, 213. 

in superior court, 360. 

interest on, 257. 

giviDj^ defendant aflkmative relief, 212. 

bs taken at circuit without calling the plaintiff, 343. 
VERIFICATION, of pleading, when, 136. 



w. 

WARRANT of aHoTnty% certain judgment on, 311. 
WASTE, action of, abolished, 320. 

actiou for, 320. 
WIFE, when she may sue without a next friend, 74, n. 
when she may answer separately, 74, it. 
when she must be joined as a party with her husband, 74, ir. 
when of aj^o, suit cannot be ooinm-ineed on behalf of, without her eon- 

sent, 76, n. 
See, Husband and Wife, 
WITNESS, examination of, 297. 

*• of parties as, 292. 

in proceedini|;s supplementary to execution, 245. 
assignor of thing in action, when not to be, 297. 
examination of at circuit, regulated, 341. 
WRIT, of Attachment, when to be issued, 186, 340. 
of Error, abolished, 264. 
of Injunction, abolished, 176. 
of Inquiry, when may issue, 217. 
of Ne Eteat, may sLiiJ issue, 158. 
of Supplicamt, not abolished, 196, n. 
See, Appeal, Attachment, Injunction. 
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